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CORPORATE DISCLOSURE STATEMENT
Oakland Cannabis Buyers’ Cooperative. (“OCBC”) submits the
following Corporate Disclosure Statement as required by Federal Rule
of Appellate Procedure 26.1.
OCBC, a California corporation, has no parent companies,

subsidiaries, or affiliates.
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STATEMENT OF JURISDICTION

On January 9, 1998, the Government filed a civil complaint pursuant
to 21 U.S.C. § 882(a) and 28 U.S.C. §§ 2201 and 2202 seeking a declaratory
judgment, and preliminary and permanent injunctive relief against
Appellants’ operation of a medical cannabis dispensary in Oakland,
California. ER 0001-08. The Government sought to enforce by this civil
action the criminal provisions of the Controlled Substances Act (21 U.S.C.
§§ 841(a), 846, and 856). Id. The district court had original jurisdiction
28 U.S.C. §§ 1331, 1345, and 1355(a).

On May 19, 1998, the district court issued a Preliminary Injunction
Order which enjoined Appellants from violating 21 U.S.C. §§ 841(a)(1),
846, and 856. ER 0636-0637. On September 3, 1998, the district court
issued an Order to Show Cause why Appellants should not be held in
contempt for violating the Preliminary Injunction Order. ER 1106-1110.

On October 13, 1998, the district court granted the Government’s
motions in limine to exclude Appellants’ defenses, denied Appellants’ an
evidentiary hearing or jury trial, and found Appellants in contempt for
violating the Preliminary Injunction Order. ER 1795-1806. In the same
order, the district court also modified the Preliminary Injunction Order to

permit the United States Marshal to enter and close down Appellants’
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premises. ER 1793-1794. Appellants timely filed their notice of appeal of
this Order on October 16, 1998. ER 1821-1828; Fed. R. App. P. 4(a)(1).
This Court has jurisdiction under 28 U.S.C. § 1292(a)(1), which provides for
appeals from interlocutory orders of the district courts modifying
injunctions.

On October 15, 1998, Appellants moved the district court to modify
the Preliminary Injunction Order to permit cannabis distribution to a narrow
category of patients with a confirmed necessity for the medicine as defined
in this Circuit. ER 1807-1820. On October 16, 1998, the district court
denied this request. ER 1789-1790. On October 27, 1998, Appellants
timely filed a notice of appeal of this order. Fed. R. App. P. 4(a)(1). This
Court has jurisdiction under 28 U.S.C. § 1292(a)(1), which provides for
appeals from interlocutory orders refusing to modify injunctions.

On October 28, 1998 and November 2, 1998, Appellants filed motions
to consolidate these two appeals. A third appeal, addressing the district
court’s denial of Appellants’ motion to dismiss is addressed in a separate
brief filed concurrently herewith.

STATEMENT OF ISSUES

1. Did the district court violate Appellants’ due process rights when it

summarily found Appellants in contempt without affording an evidentiary
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hearing with live witnesses, or a jury trial, as required by 21 U.S.C.

§ 882(b), and precluded Appellants from presenting any of their defenses to
the contempt charges, although they had submitted detailed evidence
establishing every element of each defense?

2. Did the district court abuse its discretion as a court of equity when
it denied Appellants’ request to modify the Preliminary Injunction Order to
permit distribution of cannabis to patients with a confirmed medical need
who the district court recognized would suffer if Appellants were prevented
from providing this medicine?

L. INTRODUCTION

This case presents an extraordinary circumstance in which the United
States government (“the Government”) subjected Appellants to a finding of
criminal conduct without affording them any of the procedural safeguards
required in such circumstances. Criminal findings in this society normally
are limited to those proceedings in which the accused is given a fair trial
before a jury of his peers, and allowed to confront and to cross-examine his
accusers. Moreover, an individual is innocent of violating criminal laws
until proven otherwise beyond a reasonable doubt.

In this case, however, the district court denied Appellants each and

every one of these rights. The Government began by filing a civil action to
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prosecute Appellants for what it considered to be violations of federal
criminal law, despite the fact that both the laws of California and the City of
Oakland authorized Appellants’ conduct. In an admittedly rare move, the
district court issued a preliminary injunction enjoining violation of a
criminal statute — the federal Controlled Substances Act.

The district court then found Appellants in contempt of the injunction
through a procedure never before seen even under these circumstances,
thereby denying Appellants’ procedural due process rights. Despite the fact
that the injunction and contempt charges raised complex factual issues
regarding the medical conditions and circumstances of numerous patients,
Appellants were not allowed a jury of their peers. They were not allowed to
confront or cross-examine accusers who had submitted declarations so
sketchy and lacking in detail that Appellants could not adequately prepare
their defense. Appellants were found to have violated a federal criminal law
in a summary hearing, after the district court denied them, in limine, the
opportunity to present any defense. The district court relieved the
Government of any obligation to present specific evidence of contempt,
ignored the evidence Appellants presented that disputed the Government’s
charges, and proceeded to judgment on essentially criminal charges by a

standard less than beyond a reasonable doubt.
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The district court’s legal errors harmed not only Appellants, but also
the many patients for whom medical cannabis is necessary to alleviate the
symptoms of chronic, debilitating, and often life- threatening illnesses.
These patients have been deprived of the only safe means, authorized by
state and local law, of obtaining medicine that their physicians have deemed
necessary to their very survival. As a court sitting in equity, the district
court’s refusal to consider the strong public interest against issuance of the
injunction and the eventual closing of the cooperative was an abuse of its
discretion.

II. FACTUAL SUMMARY

A. California Proposition 215 and The Oakland
Cannabis Buyers’ Cooperative.

On November 5, 1996, 56% of California voters passed the “Medical
Use of Marijuana” initiative, also known as the Compassionate Use Act of
1996 (“Compassionate Use Act”). See Cal. Health & Safety Code
§ 11362.5; ER 0594. The primary purposes of the Compassionate Use Act
are:

¢ To ensure that seriously ill Californians have the right to obtain
and use marijuana for medical purposes where that medical use is
deemed appropriate and has been recommended by a physician
who has determined that the person’s health would benefit from
the use of marijuana in the treatment of cancer, anorexia, AIDS,
chronic pain, spasticity, glaucoma, arthritis, migraine, or any other
illness for which marijuana provides relief;
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e To ensure that patients and their primary caregivers who obtain
and use marijuana for medical purposes upon the recommendation
of a physician are not subject to criminal prosecution or sanction;

e To encourage the federal and state governments to implement a
plan to provide for the safe and affordable distribution of
marijuana to all patients in medical need of marijuana.

Cal. Health & Safety Code § 11362.5. To further these objectives, the
Compassionate Use Act authorizes under California law the possession and
cultivation of cannabis by seriously ill patients and their primary caregivers
in cases where the patient’s physician has recommended cannabis treatment.
ER 0594. At least three other states (Alaska, Oregon, and Washington) also
have passed similar laws. See Addendum to Opening Brief, Exhibit 1.
Appellant Oakland Cannabis Buyers’ Cooperative (“OCBC”), a
California cooperative corporation, is one of several dispensaries formed to
provide seriously ill patients with a physician’s recommendation, safe and
legal access to medical cannabis. ER 0594. It also provides support services
and educational materials concerning medical cannabis to its members.
ER 1340, 1345. Appellant Jeffrey Jones is Executive Director of the OCBC.
B. The Federal Government’s Civil Actions To Enforce

Federal Criminal Laws And The May 19, 1998
Preliminary Injunction Order.

Claiming that the activities of the medical cannabis dispensaries

violated federal criminal law (21 U.S.C. § 841 et seq.), on January 9, 1998,
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the Government filed civil complaints seeking a declaratory judgment and
preliminary and permanent injunctive relief against six northern California
cannabis dispensaries, one of which was the OCBC. ER 0001-0008. As
noted by the district court, the Government’s invocation of a civil injunctive
procedure to address alleged violations of federal criminal laws was rare.
ER 0615. Finding that the Government had shown it was likely to succeed
on the merits, presuming irreparable harm to the Government, but failing to
consider the public interest involved, on May 19, 1998, the district court
issued a Preliminary Injunction Order which enjoined the OCBC and the
other named dispensaries: from engaging in the manufacture or distribution
of marijuana, or possessing marijuana with the intent to manufacture and
distribute it, from using their premises for these purposes, and from
conspiring to do the same — in violation of 21 U.S.C. §§ 841(a)(1), 846, and
856. ER 0636-0637.

This Preliminary Injunction Order specifically incorporated and
referenced the district court’s Memorandum and Order dated May 13, 1998.
The May 13 Order set forth a specific framework that was to guide the
parties’ future conduct. First, the May 13 Order explicitly contemplated a
jury trial to determine the validity of any later contempt allegations. The

district court stated therein, “[i]f the Court issues an injunction, defendants
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have a right to a jury in any proceeding in which it is alleged that they have
violated the injunction.” ER 0616 (emphasis added). The district court at

that time correctly recognized that this jury trial right derives from 21 U.S.C.

§ 882(b):
[i]n case of an alleged violation of an injunction or
restraining order issued under [the Controlled
Substances Act], trial shall, upon demand of the
accused, be by jury in accordance with the Federal
Rules of Civil Procedure.

ER 0616.

Second, the May 13 Order specifically stated that Appellants would
have the opportunity to raise, at a jury trial, several defenses to any possible
future allegations of contempt, which would be adjudicated in the context of
particular facts and circumstances. As to the medical necessity defense, the
district court stated:

If a preliminary or permanent injunction is granted,
and the federal government alleges that defendants
have violated the injunction, there will be specific
facts and circumstances before the Court from
which the Court can determine if the jury should

be given a necessity instruction as a defense to the
alleged violation of the injunction.

Id. at ER 0631 (emphasis added). The district court further recognized that a
substantive due process defense could be available “in a contempt

proceeding where the trier of fact is presented with a particular transaction
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to a particular patient under a particular set of facts.” ER 0615 (emphasis

added). Finally, the district court stated “that it is not ruling that defendants
are not entitled to [a joint users] defense at trial or in a contempt proceeding
for violation of a preliminary or permanent injunction. . . .” ER 0610-0611.

C. The Government’s Allegations of Contempt And The
Order to Show Cause.

On July 6, 1998, the Government moved for an Order to Show Cause
why Appellants should not be held in contempt for violating the Preliminary
Injunction Order. ER 0645. The Government based its request on an
assortment of vague materials, and unsupported and conclusory allegations.
These included a Web site describing Appellants’ services, a news article
regarding Appellant Jones’ belief about the legality of his conduct,
answering machine messages confirming that OCBC was open and
accepting members, and a press release announcing Appellants’ intention to
distribute cannabis to seriously ill patients at a press conference. ER 0678-
0717. None of these items constituted a violation of the Preliminary
Injunction Order.

Even the declaration of Special Agent Peter Ott, which purported to
allege actual cannabis distribution, failed to do so with any specificity.
Special Agent Ott stated only that he saw a distribution of what appeared to

be cannabis to four unidentified persons at a press conference (ER 0710),
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and that a person identified as Appellant Jones had done the distribution.
ER 0710. Additionally, Agent Ott stated that he saw ten “sales” of what
appeared to be cannabis to unidentified persons. ER 0710. Although trained
in undercover work, contrary to well-established law enforcement
procedure, Agent Ott did not identify any persons other than Jones, did not
describe the alleged participants by age, height, weight, gender, or clothing,
and did not state the time of the alleged acts. ER 0678-0717. Most
significantly, he did not acquire any of the substance to verify that in fact it
was cannabis. Appellants objected that these vague allegations were legally
insufficient to support an Order to Show Cause. ER 0720-0732, 0777-0784.
Apparently agreeing with Appellants’ objections, at the August 31,
1998 hearing on the Government’s motion for the Order to Show Cause, the
district court directed that the Government provide further notice to
Appellants of the specific facts and circumstances underlying the contempt
charges, as well as any evidence upon which it relied. ER 0987. The district
court stated that the Government would “have to really come in with some
very specific things of what [the Government was)] talking about violated the
injunction . . .” before the district court would issue the Order to Show

Cause. ER 1074.
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In response to the district court’s mandate, on September 2, 1998, the
Government simply resubmitted the identical conclusory and nonspecific
allegations already set forth in its previously filed declarations. ER 1081.
Appellants promptly informed the district court on September 3, 1998, that
the Government’s submission did not provide adequate notice of the charges
and impaired Appellants’ ability to respond to the charges and to present
their defenses. ER 1089-1091.

Nevertheless, on September 3, 1998, the district court issued an Order
to Show Cause in Case No. 98-0088 CRB (“Order to Show Cause”), which
required Appellants “to show cause why they should not be held in civil
contempt of the Court’s May 19, 1998 Preliminary Injunction Order by
distributing marijuana and by using the premises of 1755 Broadway Avenue,
Oakland, California, for the purpose of distributing marijuana, on May 21,
1998.” ER 1106, 1110. The district court based its Order to Show Cause
solely on the vague and conclusory allegations to which Appellants had
objected. ER 1107-1108.

D. Appellants’ Response To The District Court’s Order
To Show Cause.

On September 14, 1998, Appellants filed their response to the district
court’s Order to Show Cause. ER 1143-1555. This response categorically

denied any violation of the Order, and submitted evidence in support of that
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denial. ER 1143-1161. Despite the Government’s failure to identify any of
the participants in, or the circumstances surrounding, the alleged distribution
of medical cannabis, Appellants responded with detailed declarations from
patients, doctors, experts, and OCBC employees and volunteers. This
evidence established every element of Appellants’ defenses, and at a
minimum, raised triable issues of fact as to the validity of the Government’s
charges.'

Appellants submitted declarations of the patient-members who were
listed in the press release announcing the May 21, 1998 press conference
(Estes, Sanders, Westbrook, Carter) (ER 0681), and who possibly were
among the four individuals whom Agent Ott allegedly saw obtain what
appeared to be cannabis at the press conference on that day. ER 0710.
Additionally, Appellants submitted the declaration of Dr. Michael Alcalay, a
patient-member and the OCBC Medical Director who also was present at the
May 21 press conference. ER 1640. The declarations established these
patients’ defense of medical necessity and their fundamental right not to be
denied access to medical cannabis without a compelling governmental

interest.

! Significantly, the Preliminary Injunction Order did not prohibit the

distribution of cannabis. Instead, it prohibited such distribution “in violation
[Footnote continued on following page.]
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As to the approximately ten alleged distributions to unidentified
persons of what appeared to be cannabis, ER 0710; ER 1802, Appellants
took the extraordinary step of submitting declarations establishing the
medical needs of all patients who visited the Cooperative on May 21, 1998.
ER 1640-1641, 1643-1645, 0801-0802, 0807, 0785-0793, 1430, 1173-1174.
These persons suffered from conditions including HIV and/or AIDS, cancer,
glaucoma, multiple sclerosis, and quadriplegia. ER 1642-1644. Their
doctors recommended that they use medical cannabis and had confirmed this
recommendation to the OCBC. Id. §23-24. At least one of those persons
died from cancer by the time of Appellants’ submission below. Id.  26.

Appellants also submitted the declarations of physicians who have
gone to federal court and preliminarily won the right to recommend cannabis
to certain patients. Several of these physicians confirmed that cannabis is a
superior alternative to other available treatments for patients. ER 1453,
1458, 1464-1466, 1468-1469, 1477-1479, 1484, 1488-1489, 1494-1498,

1503-1504, 1514-1517, 1521, 1523-1524, 1527-1528, 1532-1533. This

[Footnote continued from previous page.]

of 21 U.S.C. §§ 841(a)(1), 846, and 856. ER 0009.
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evidence further confirmed that cannabis is a necessary medicine which
alleviates pain and can save patients’ lives where other alternatives fail.

Finally, Appellants submitted evidence from recognized medical
experts concerning both the proven medical superiority of cannabis for some
patients and the long history of the medical use of cannabis in this and other
countries. ER 1222, 0796. Dr. Grinspoon is an Associate Professor of
Psychiatry at Harvard Medical School who specializes in the study of
psychoactive drugs. ER 1223. He has authored over 154 articles in
scholarly and professional journals dealing with clinical comparisons of drug
therapies and has written several books which deal with the history and
medical use of cannabis. ER 1224-1225. Dr. Morgan is a medical doctor
and Professor of Pharmacology at the City University of New York Medical
School and recently co-authored a book entitled Marijuana Myths,
Marijuana Facts — A Review of the Scientific Evidence. ER 0797.

These experts confirmed that cannabis has been recognized as an
effective medicine for several thousand years B.C. and has been used as a
medicine in this country since at least 1840. ER 1225-1226. These medical
experts also confirmed that for many of the illnesses from which the
OCBC’s patient-members suffer, there are no reasonable legal alternatives to

medical cannabis. ER 1225, 1228-1234, 0797-0799.
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The Government submitted no evidence to controvert Appellants’
showing. The Government thus left unrefuted the wealth of evidence
establishing the medical necessity of the OCBC patient-members, as well as
the overwhelming scientific evidence establishing the medical efficacy of
cannabis for those patients.

E. The District Court’s October 13, 1998 Order.

On October 5, 1998, the district court heard oral argument on the
Government’s motions in limine to exclude all of Appellants’ defenses and
evidence at trial. ER 1723-1790. No live testimony was taken, and
Appellants had no opportunity to cross-examine the Government’s
witnesses.

On October 13, 1998, the district court granted the Government’s
motions in limine. ER 1795-1806. Without one witness ever having been
sworn, the district court summarily found Appellants in contempt for
violating the Order. ER 1806. While the district court recognized that “four
OCBC patients . . . have submitted sufficient evidence as to their need for
marijuana to permit a trier of fact to determine if they have a legal necessity
for marijuanal,]” (ER 1801), it went on to conclude that because Appellants
did not offer specific evidence as to ten other unidentified patients to whom

cannabis was allegedly distributed on May 21, 1998, their necessity defense
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failed as a matter of law. ER 1804. The district court held that the “joint
user” defense recognized in United States v. Swiderski, 548 F.2d 445 (2d
Cir. 1977) did not apply to the facts of this case as a matter of law.

ER 1800-1801. Finally, the district court precluded Appellants’
constitutional substantive due process defense because Appellants’ evidence
did not establish that each and every person to whom they allegedly
distributed cannabis on May 21 (although not identified by the Government)
needed cannabis to protect a fundamental right. ER 1804.

As a result of its in /imine and contempt rulings, the district court also
granted the Government’s request to modify the Preliminary Injunction
Order to empower the United States Marshall to enforce the Order. The
district court also empowered the Marshall to:

.. . enter the premises of the Oakland Cannabis
Buyers’ Cooperative at 1755 Broadway, Oakland,
California, at any time of the day or night, evict
any and all tenants, inventory the premises, and
padlock the doors, until such time that defendants
can satisfy the Court that they are no longer in
violation of the injunctive order and that they

would in good faith thereafter comply with the
terms of the order.

Id. at ER 1806. This modification thus authorized the complete closure of

the OCBC as of October 19, 1998. ER 1793.
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F.  The District Court’s Order Denying Appellants’
Request to Modify The Preliminary Injunction.

The district court acknowledged the devastating effect of its finding of
contempt, stating that it “understands defendants’ argument that in this
action the Court is sitting in equity and therefore must consider the human
suffering that will be caused by plaintiff’s success in closing down the
OCBC.” ER 1806. Therefore, on October 15, 1998, Appellants moved the
district court to modify the Order to permit cannabis distribution to a
specific category of patients with a confirmed medical necessity. ER 1807-
1812. Appellants’ request precisely tracked the language of the necessity
defense found in United States v. Aguilar, 883 F.2d 662, 693 (9th Cir. 1989),
which had been relied upon by the district court in evaluating Appellants’
necessity defense. Appellants requested the following modification:

Notwithstanding the foregoing, the Oakland
Cannabis Buyers’ Cooperative patient-members
who fit the following description may obtain
cannabis from the Cooperative to alleviate and/or
treat a serious medical condition: patients whose
doctors certify that (1) the patient suffers from a
serious medical condition; (2) if the patient does
not have access to cannabis the patient will suffer
imminent harm; (3) cannabis is necessary for the
treatment of the patient’s medical condition or
cannabis will alleviate the medical condition or
symptoms associated with it; (4) there is no legal
alternative to cannabis for the effective treatment
of the patient’s medical condition because the
patient has tried other legal alternatives to cannabis
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and has found them ineffective in treating his or
her condition, or has found that such alternatives
result in intolerable side effects.

ER 1812. The district court summarily denied this requested modification
on October 16, 1998, thereby failing to give weight to the significant public
interests affected by its decision. ER 1844-1845.

G. The City Of Oakland’s Ordinance Immunizing
Appellants Under 21 U.S.C. § 885(d)

Before the district court issued the Order to Show Cause, on July 28,
1998, the Oakland City Council unanimously passed Ordinance
No. 12076 — An Ordinance of the City of Oakland Adding Chapter 8.42 to
the Oakland Municipal Code Pertaining to Medical Cannabis (the
“Ordinance”). ER 0788-0791. The Ordinance was designed to further the
purposes of the Compassionate Use Act, protect the life and liberty interests
of citizens needing medical cannabis ensure that seriously ill persons with a
doctor’s recdmmendation for cannabis would be able to obtain and use
cannabis for medical purposes. ER 0781-0791.

The Oakland Ordinance establishes a Medical Cannabis Distribution
Program. ER 0789. Pursuant to the Ordinance, on August 11, 1998, the
Oakland City Manager designated the OCBC as a medical cannabis provider

association, under the Medical Cannabis Program. ER 0793. The
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Ordinance deems designated providers such as the OCBC, and its agents,
employees, and directors, officers of the City of Oakland. ER 0790.

Finally, the Ordinance also provides “immunity to medical cannabis
provider associations pursuant to Section 885(d) of Title 21 of the United
States Code . . ..” ER 0789. Section 885(d) immunizes from civil and
criminal liability duly authorized state and local government officers who
are engaged in the enforcement of laws relating to controlled substances. Id.

STANDARD OF REVIEW

Appellants challenge the procedure by which the Government was
permitted to obtain a finding that they engaged in criminal conduct in
violation of federal law, and were in contempt of the district court’s
Preliminary Injunction Order. Specifically, Appellants challenge the
issuance of the Order to Show Cause, the denial of an evidentiary hearing,
the denial of a jury trial, the granting of the Government’s motion in /imine
precluding Appellants’ defenses, and the finding of contempt. Each of these
issues is subject to de novo review. Thomas, Head & Greisen Employees
Trust v. Buster, 95 F.3d 1449, 1458 (9th Cir. 1996), cert. denied, 520 U.S.
1116 (1997) (“[T]he issue of whether a district court provided an alleged

contemnor due process . . . is a legal question subject to de novo review on

appeal.”).
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Finally, Appellants also challenge the district court’s refusal to modify
the Order to permit limited distribution to those patients with a confirmed
medical need as defined in this Circuit. This issue is reviewed for abuse of
discretion. Whitaker Corp. v. Execuair Corp., 953 F.2d 510, 515 (9th Cir
1992).

SUMMARY OF ARGUMENT

The essence of this case is the district court’s refusal to allow
Appellants the protections due them under the Constitution, and the resultant
harm to patient-members who will suffer severe, chronic and life-threatening
illness without access to medical cannabis.

Specifically, the district court made a finding of criminal conduct
based upon allegations so lacking in specificity as to violate Appellants’ due
process right to be on notice of the charges against them. This sketchy
evidence further failed to satisfy the Government’s burden of proof by clear
and convincing evidence.

The district court then denied Appellants all opportunity to present
defenses which would have established a legal justification for their actions.
Appellants were precluded from offering substantial evidence which would

have established a medical necessity defense, a substantive due process right
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to be free from pain and suffering, and that medical cannabis was purchased
for joint medicinal use, not for distribution in violation of federal law.

The district court’s erroneous failure to require sufficient proof before
finding a violation was compounded by its unprecedented refusal to allow
Appellant a full and fair hearing before a jury. The very statute used by the
Government to bring this action mandates a full hearing with an opportunity
to present evidence and cross-examine witnesses. Due process not only
requires the same protections when the evidence is controverted, it also
requires a trial by jury.

Finally, the district court abused its discretion when it refused to
modify the injunction to allow cannabis distribution to a limited category of
patients with a confirmed medical need as defined in this Circuit. The
district court failed to consider the important public policy, as expressed in
both state and city law, justifying Appellants’ conduct. As a court sitting in

equity, this failure constitutes reversible error.
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ARGUMENT

L. THE DISTRICT COURT DENIED APPELLANTS’
CONSTITUTIONAL RIGHTS TO PRESENT EVIDENCE,
TO CROSS-EXAMINE WITNESSES, AND TO A JURY
TRIAL.

A.  The District Court Erred In Making A Finding Of
Criminal Conduct Without Due Process Protection

The Government originally sought an injunction under 21 U.S.C.
§ 882(a), based on alleged violations of the Controlled Substance Act, a
federal criminal statute that, among other things, regulates the distribution of
cannabis.” See ER 0596. Thus, the Government’s stated purpose in this
case was to prove that Appellants violated the Controlled Substance Act.
ER 0001-0002. Appellants, however, have consistently maintained that their
activities fall within the legal parameters of Proposition 215, and in any
event do not violate the federal criminal statute at issue. See ER 1622-1623.
Appellants had no opportunity to defend themselves at trial, however,

because the Government elected to circumvent the stronger procedural

2 As set forth in Appellants’ separate brief filed herewith, as a matter
of law, the district court erred in denying Appellants’ motion to dismiss.
Accordingly, the district court’s issuance of the Order to Show Cause, its
finding of contempt, and its refusal to modify the injunction were all based
on an erroneous conclusion of law, and should be reversed. See Kennecott
Copper Corp. v. Costle, 527 F.2d 1349, 1357 n.3 (9th Cir. 1978) (appellate
court may “freely overturn the lower court action if it was based on an
erroneous conclusion of law”).
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protections of the Controlled Substance Act by using Section 882 — an
ostensibly “civil” remedy — to obtain a finding that Appellants engaged in
criminal activity. Through these extraordinary tactics, the Government
obtained what is essentially a finding of criminal conduct by labeling the
proceedings “civil contempt,” and depriving Appellants of the procedural
protections normally afforded defendants faced with accusations of criminal
conduct. The procedures used by the district court to find Appellants in
contempt fell far short of those necessary to provide an alleged contemnor
with due process in either a civil or criminal arena.
1. The District Court Erred When It Based The
Order To Show Cause And Its Subsequent
Finding Of Contempt On The Government’s

Legally Insufficient Allegations Of A Violation
Of The Preliminary Injunction Order.

(a) The Government Failed To Submit
Evidence Sufficient To Notify Appellants
Of The Charges Against Them.

The district court violated Appellants’ procedural due process rights
by failing to require that the Government’s contempt allegations notify
Appellants of the specific charges against them. The Government’s
evidence was so lacking in specificity that it failed to comply with this
requirement. Taylor v. Hayes, 418 U.S. 488, 498-99 (1974) (requiring

notice of “specific charges” in contempt proceedings).
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The district court’s failure to require that the Government adhere to
this standard was particularly prejudicial in light of its earlier announcement
that the Government would be required to set forth specific allegations of
contempt. ER 0031, 0033.

In refusing initially to grant the Government’s request for the Order to
Show Cause, the district court again required that the Government provide
proper notice of the charges. Yes inexplicably, the district court accepted as
sufficient the vague and conclusory allegations it previously had rejected as
inadequate. ER 0298.

The Government never made the particularized showing required by
the district court. First, most of the Government’s “evidence” (the website,
press release, news article and phone messages) did not describe conduct
which in itself violated the injunction. ER 0678-0708. And, the DEA
agents’ declarations, among other failings, did not even describe the fourteen
individuals who allegedly participated in fourteen transactions, although the
agents purportedly witnessed the transactions. ER 0709-0711. The
Government presented no admissible evidence that the substance involved
was in fact cannabis. Moreover, a comparison of Agent Ott’s declaration
and his written incident report (ER 1435-1436) casts serious doubts on the

reliability of his alleged observations. The incident report does not mention
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a distribution to four people, or a press conference, nor does it name
Appellant Jones as a participant in any distribution whatsoever. ER 1435-
1436. A hearing would have provided Appellants with a fair opportunity to
cross-examine the DEA agents about their alleged observations.

The Government’s plainly inadequate allegations deprived Appellants
of a meaningful opportunity to prepare a defense. Accordingly, the district
court erred in issuing the Order to Show Cause on the basis of these
insubstantial allegations.

(b) The Government Failed To Establish

Clear And Convincing Evidence Of
Contempt.

In this Circuit, the moving party must establish contempt by clear and
convincing evidence. The Government’s evidence was so lacking in
specificity that it failed to establish by this burden of proof that any actions
had occurred in violation of the Preliminary Injunction Order. (See, supra,
discussion at § I.A.1.a). Given the severity of the finding sought by the
Government and the severity of the punishment imposed (closure of the
OCBC), Appellants were entitled to more than a summary disposition based

on this legally insufficient evidence.
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2. The District Court Improperly Denied
Appellants Their Right To Present Legal
Defenses To The Contempt Charges.

The district court violated Appellants’ due process rights when it
precluded Appellants’ defenses after receiving evidence sufficient to
establish each element of these defenses. A district court may preclude a
legal defense only where “the evidence, as described in the defendant’s offer
of proof,, is insufficient as a matter of law to support the proffered defense.”
United States v. Dorrell, 758 F.2d 427, 430 (9th Cir. 1985); United States v.
Aguilar, 883 F.2d at 692-93; United States v. Contento-Pachon, 723 F.2d
691 (9th Cir. 1984) (reversing district court’s decision to exclude evidence
of duress defense where defendant had provided evidence sufficient to raise
triable issue of fact).

The legal standard for excluding in limine a defense is the same as
deciding whether to instruct a jury on a defense. United States v. Chesney,
10 F.3d 641, 644 n.2 (9th Cir. 1993). “In general, ‘[a] defendant is entitled
to have the judge instruct the jury on his theory of defense, provided that it is
supported by law and has some foundation in the evidence.”” United
States v. Duran, 59 F.3d 938, 941 (9th Cir. 1995) (quoting United States v.
Mason, 902 F.2d 1434, 1438 (9th Cir. 1990)); see also Guam v. Agualo,

948 F.2d 1116, 1117 (9th Cir. 1991) (defendant entitled to jury instructions
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on any legal defense which has some foundation in the evidence, even
though the evidence may be weak, insufficient, or of doubtful credibility).

Appellants’ evidence, which was unrefuted by the Government, was
sufficient, as a matter of law, to establish each element of their defenses, and
dispute the Government’s contempt charges. At a minimum the district
court was required to hold a hearing to permit Appellants to cross-examine
the Government’s witnesses, and to offer further evidence in their defense.
See International Union, UMW v. Bagwell, 512 U.S. 821, 832 (1994).

(a) Specific Facts Established Each Element
of Appellants’ Necessity Defense

The district court erred in concluding that Appellants had not provided
evidence sufficient to support their defense of necessity to the contempt
charge. ER 1801-1802. Specifically, the district court erroneously
concluded that Appellants failed to identify evidence demonstrating that
each person to whom they allegedly distributed marijuana on May 21, 1998
was in danger of imminent harm. ER 1802. The district court itself
acknowledged that as to four patients, Appellants’ evidence was sufficient to
raise a triable issue of fact as to necessity, however. ER 1801. On this basis
alone, Appellants were entitled to proceed with their necessity defense. See
Contento-Pachon, 723 F. 2d at 694-95 n.4 (defendant entitled to hearing on

defense where triable issue of fact raised).
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All of Appellants’ evidence clearly met the legal standard established
in this Circuit for the necessity defense. Appellants established that: (1) they
were faced with a choice of evils and chose the lesser evil; (2) they acted to
prevent imminent harm; (3) they reasonably anticipated a causal relationship
between their conduct and the harm to be avoided; and (4) there were no
other legal alternatives to violating the law. Aguilar, 883 F.2d at 693.

Neither the Government nor the district court seriously dispute that
Appellants are faced with a choice of evils: They could either allow
seriously ill patients to go untreated or they could engage in conduct which
is authorized by state law and which the Government alleges violates federal
law.

Contrary to the district court’s conclusion, however, Appellants’
evidence clearly established that they acted to prevent imminent harm to
patients. Appellants presented detailed evidence concerning OCBC’s
stringent standards designed to permit membership only to those with
specific medical conditions for which a physician has recommended
cannabis. ER 1370, 1387-1398. Appellants also presented specific evidence
regarding the medical necessity of four patient-members who may have been
among those to whom cannabis allegedly was distributed at a press

conference on May 21, 1998. For example, patient-member Yvonne
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Westbrook suffers from spasticity and chronic pain brought on by multiple
sclerosis. ER 1441-1442. Kenneth Estes is a quadriplegic who suffers from
intense pain. ER 1176. Dr. Michael Alcalay suffers from AIDS and needs
cannabis to avoid nausea and vomiting associated with his medications.

ER 1640. Albert Dunham is also HIV-positive. ER 1173.

Because the Government failed to describe in any manner the persons
to whom cannabis was allegedly distributed, Appellants also submitted
detailed evidence about the other patient-members present at the OCBC on
May 21. Appellants’ evidence established that these patients suffer from
debilitating and often deadly diseases, including HIV and/or AIDS, cancer,
glaucoma, multiple sclerosis and arthritis, for which cannabis provides
relief. ER 1648-1650. All of these patients clearly face imminent harm
from these conditions.

Appellants’ evidence also established that there is a direct causal
relationship between Appellants’ supplying medical cannabis and the harms
they sought to avert. Appellants’ declarations demonstrated that medical
cannabis in fact alleviates the often life-threatening symptoms of OCBC’s
patient-members. ER 1640-1646, 1339-1343, 1222-1236, 0796-0799, 1451-
1555. For example, Appellants presented evidence from patient-member

Yvonne Westbrook that, after medicating with cannabis, “the spasticity
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[from multiple sclerosis] immediately subsides.” ER 1441. For Kenneth
Estes, “Cannabis makes it possible for [him] to function in society and to
deal with other people because it alleviates the pain [he] experience(s].”
ER 1176. Cannabis kept Mike Alcalay alive (ER 1640) and allowed Albert
Dunham “to live a normal life .. ..” ER 1173.

Furthermore, Appellants provided declarations from medical experts
confirming the effectiveness of cannabis in the treatment of cancer, AIDS,
glaucoma and the muscle spasticity associated with the neurological
disorders, multiple sclerosis and spinal chord injuries from which the
patients present on May 21 suffer. ER 1451-1534, 1229, 1234, 1427. Thus,
Appellants’ evidence demonstrated that medical cannabis in fact alleviates
the harmful and even life-threatening symptoms of its patient-members.

Appellants’ evidence proved that there are no alternatives, legal under
federal law, to the distribution of medical cannabis to the patient-members
which is authorized by state and local law. Specifically, the evidence
established that for these patients, other medications do not work, are not
nearly as effective, or result in serious adverse side effects. See, e.g.,

ER 1641, 1693, 1441, 1177, 0867-1868, 1171, 1230, 1232, 1234, 1427,

1641.
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Finally, Appellants’ evidence established that members have no legal
or safe alternative to acquire medical cannabis from other sources. Without
access to the OCBC, patients are forced to go to the streets or to forego their
medicine altogether. ER 1342, 1183-1184, 1442, 1428.

In the face of this overwhelming showing establishing Appellants’
necessity defense, the Government offered no evidence to the contrary.
Thus, the district court acted erroneously when it completely precluded this
defense, particularly after having acknowledged that the defense had been
established as to some patients.

(b) Appellants’ Evidence Established A
Substantive Due Process Defense

The district court erred in precluding Appellants’ defense that denial
of access to medical cannabis violates the fundamental constitutional rights
of patient-members. The Supreme Court has established that the Due
Process Clause “provides heightened protection against government
interference with certain fundamental rights and liberty interests.”
Washington v. Glucksberg, 521 U.S. 702, 117 S. Ct. 2258, 2267 (1997)
(citations omitted). In applying substantive due process analysis, where a
fundamental liberty interest is involved, government action must be

“narrowly tailored to serve a compelling [government] interest.” Id. at 2268.
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Due process analysis begins with an examination of our “Nation’s
history, legal traditions and practices.” Id. at 2262. Unquestionably,
individuals historically have had a liberty interest in being free from pain,
and a well-established right to preserve their lives. Id. at 2288, 2303
(O’Connor, J., concurring). Historically, cannabis long has been accepted
and used in society as a medicine. ER 1225. At least three other states now
have laws similar to that of California’s Compassionate Use Act.

Addendum To Opening Brief, Exhibit 1.

The district court erroneously found that the “defendants have failed
to proffer evidence that each and every person to whom they distributed
marijuana needed the marijuana to protect such a fundamental right.”

ER 1804. The district court’s conclusion is contrary to the evidence, and
impermissibly shifts the burden of proof from the Government to
Appellants. As discussed in Section [.A.2.a, supra, Appellants presented
specific and uncontroverted evidence regarding the compelling medical
needs of those persons present at the Cooperative on May 21, some of which
even the district court acknowledged established medical necessity.

ER 1801, 1441-1442, 1640-1641, 1176, 0867-0868. The prohibition against

the medical use of cannabis plainly infringes upon the liberty and life
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interests of these patients to be free from pain and to preserve their lives.
The Government presented no evidence to the contrary.

In responding to Appellants’ argument in the district court, the
Government relied upon decisions concerning restrictions on access to a
particular provider or treatment. ER 1684-1685. Even where the
government has chosen to restrict access to a particular treatment, however,
courts have recognized that such restrictions violate constitutional rights if
the Government’s restrictions are irrational or arbitrary. Carnohan v. United
States, 616 F.2d 1120, 1122 (9th Cir. 1980).” The Government offered no
evidence, scientific or otherwise, to justify its infringement on the
substantive due process rights of these patients, instead suggesting that the
court defer to the findings of Congress. ER 1575. Where, as in this case,
legislation infringes upon fundamental rights, courts have a duty to look
beyond legislative findings to determine independently whether the

infringement is justified under the Constitution. “A legislature appropriately

> In arelated case argued simultaneously with this case, the district
court ruled that it lacked jurisdiction to hear a rational basis challenge to the
Congressional ban on the medical use of cannabis. ER 1591-1593. To the
extent this reasoning informed the district court’s decision, the court plainly
erred. See, e.g., United States v. Alexander, 673 F.2d 287 (9th Cir. 1982)
(reviewing classification of cocaine under rational basis test); United
States v. Fogarty, 692 F.2d 542 (8th Cir. 1982) (reviewing scheduling of
marijuana).
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inquires into and may declare the reasons impelling legislative action but the
judicial function commands analysis of whether . . . the legislation is
consonant with the Constitution.” Landmark Communications, Inc. v.
Virginia, 435 U.S. 829, 844 (1978), California Prolife Council Political
Action Committee v. Scully, 989 F. Supp. 1282, 1299 C.E.D. Cal. 1998)
(deference to a legislative finding cannot limit judicial inquiry when
constitutional rights are at stake). Furthermore, “courts are obligated to
assure that, in formulating its judgments, Congress has drawn reasonable
inferences, based on substantial evidence.” California Prolife Council
Political Action Committee v. Scully, 989 F. Supp. at 1299 (quotations and
citations omitted).

The record is devoid of any evidence supporting any legitimate, much
less compelling, reason for the Government’s blanket prohibition against the
medical use of cannabis in this case. Accordingly, the district court erred in
prohibiting Appellants from putting forth this defense.

(c) Appellants’ Evidence Established A Joint
User Defense

Appellants submitted evidence that, as to the transactions alleged, the

patient-members were joint users within the meaning of United States v.
Swiderski, 548 F.2d 445 (2nd Cir. 1977). There, the Second Circuit held

that defendants who jointly purchase drugs and share them among
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