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‘ IN THE UNITED STATES DISTRICT COURT

- FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
V.

OAKLAND CANNABIS BUYERS’
COOPERATIVE, AND JEFFREY JONES

Defendants.

AND RELATED ACTIONS.

No. C 98-0088 CRB

DECLARATIONS IN SUPPORT OF
DEFENDANTS’ MOTION TO
DISSOLVE OR MODIFY
PRELIMINARY INJUNCTION ORDER

VOLUME III

(Fed. R. Civ. P. 60(b), Local Rule 7-11)

Date: July 7, 2000
Time: 10:00 a.m.
Hon. Charles R. Breyer

PREVIOUSLY SUBMITTED IN SUPPORT OF
DEFENDANTS® MOTION TO MODIFY PRELIMINARY INJUNCTION ORDER

DECLARATIONS 150 DEFS' MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER
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City of Oakland
County of Alameda
for Defendants OAKLAND CANNABIS BUYERS®
COOPERATIVE and JEFFREY JONES
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\‘NABIS CULTIVATOR'S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:
1. My name is Michoel Aleels . I'am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers® Cooperative helps me in the following ways:

of previdesr me dud my [c{/fw O0p pmeembers weth
|

U .
Y A-s(« cryde ﬁ[unqa(- ree pepduck 2t 2 vasiensfle prfice
J v 7 Jj 7 7
17‘.* g A N ¢ Jt./] J}\CQ QAJironnaront, M“NW{‘{W
Hlat
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: 5‘1('"1»‘\6; medical Connably
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Tl t M

Signature
Micl ra A’,‘Cbl»y

Print Name 7
Declared and signed in Oakland, California this /¢ * dayof Octehe ,
1998.
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland 13-
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\’NABIS CULTIVATOR’S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS. 3
TO THIS HONORABLE COURT:
1. My name is E\wcf A g brir— . I'am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

?é 4%4/1/&44«( Qa;éb Yy P e

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: Z&C Al e %é 4&_\? v, (o ;Fém

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
éatme é

%/’V/P ,%’*//{M
“Print Name /
Declared and signed in Oakland, California this /5 day of oC 7= s
1998.
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
\ C 98-00245 CRB
CA{\TNAB]S CULTIVATOR'S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS. J
TO THIS HONORABLE COURT: ’
1. My nameis S T e s 1am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
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Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C $8-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: 7~ /_ oo, S pomere  Esorice-
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Signature

AL o A ///zui;m;e/

Print Name

Declared and signed in Oakland, California this __/ fi day of ﬁ(f ‘ ,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland
County of Alameda
for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 68-00088 CRB
v. C 98-00245 CRB
CAI}\INABIS CULTIVATOR'S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS. s
TO THIS HONORABLE COURT

1. My name 1s QLQ/ M . Iam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. lfcalled upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers' Cooperative helps me in the following way
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Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB
C 98-00088 CRB, C 98-00245 CRB
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3. If the Oakland Cannabis Buyers’ Cooscratxvc were to close, I would suffer
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a‘a)dl declare under penalty ofper_]ur) that the foregomg is true and correct to the best of my
knowledge and belief.
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Declared and signed in Oakland, Cahforma ﬂns '_{ ) day of @C/“\'Ob?/f{,

1998, Oy QAL W)
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City of Oakland g
County of Alameda
for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
v, C 98-00089 CRB
C 98-00245 CRB
CANNABIS CULTIVATOR’S CLUB;
and DENNIS PERON,
Defendants. DECLARATION

AND RELATED ACTIONS. 2

TO THIS HONORABLE COURT: ‘
1. My name is /ﬂ)L/c’c“ %K/)?//L)é 421 . 1am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1-

SER 511




October 10, 1998
by Alice Birmingham

How do you possibly begin to tell our government all the daily hell one with
Eosinophilia Myalgia-Syndrome (EMS) experiences? Most have never seen a case of
EMS and some have never even read about it.

When the EMS epidemic broke in late 1988, | was an active, healthy, 38 year old,
business owner. | took the, touted as natural, L-tryptophan as a healthy and moral
alternative to drugs or alcohol. It was the "in" supplement for stress reduction and
sleep...and it did work. Unfortunately, | was one of the unlucky ones to receive a
contaminated batch which contained 60 different bio-chemically engineered bacteria.
The acute stage of this poisoning was no different than the other 1500+ cases reported
to the CDC in 1988-1989.

| guess what really bothers me about EMS is not knowing what each day will bring...not
knowing what my tumed-on immune system is going to do next. Will it be the colitis
that can leave me so weak from blood loss that | need help getting to and from the
bathroom, will the shingles be a problem, will the muscle spasms in my throat cause
me to choke, or will the already debilitating fatigue be so intense that | can't get out of
bed? Will the nerve pain in my feet or legs feel like the nerves are being tom aparnt?
Maybe it will it be the buming and itching on my forearms. The feeling of having a bad
case of the flu is constant and my day consists of having most of these other
symptoms along with severe neuritis, muscle spasms, and fibromyalgia. Although
most of the sensation is gone on my feet, | still have pain. Medical marijuana is the
only drug that gives me relief from these symptoms. Before my doctor recommended
this treatment, | was on large dosages of pain medication and other powerful,
dangerous drugs. | have been able to get off those drugs because of the efficacy of
marijuana. | now am able to walk with the assistance of a cane. | am able to dress
myself and make love to my husband. The Oakland Cannabis Buyers Club has been a
lifesaver for me. | have been given back some quality of life. Please don't take this
away from me and from all the others that suffer daily with acute illnesses. It may be
hard to understand if you have never suffered as we are suffering. By allowing the
OCBC to stay open you are giving me the power to take responsibility for my weliness.

/ Sincerel
XM/W/C/L& »CJL/

Alice Birmingham
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I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Signature <

AL K/ﬂ/}'f/fdé/ﬁfﬂﬂ’l
Print Name
7

Declared and signed in Oakland, California this /€ = day of &ﬁ?’dﬁé‘ﬂ ,
1998.
Declaration;

Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,

C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB
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City of Oakland
County of Alameda )

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFERY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, ) Nos. C 98-00085 CRB
) C 98-00086 CRB

Plaintiff, g C 98-00087 CRB

) C 98-00088 CRB

v. ) C 98-00089 CRB

) C 98-00245 CRB
CANNABIS CULTIVATOR’S CLUB; g
)

and DENNIS PERON,

Defendants. DECLARATION

AND RELATED ACTIONS.

TO THIS HONORABLE COURT:

1. My name is Larry Campos. [ am over 18 years of age and am of sound mind. I make
the following statements upon my own personal knowledge of the facts stated herein. If called
upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative is my sole source of cannabis, one of the
drugs that my doctor recommends to me. The location of the Oakland Cannabis Buyers
Cooperative, along with the quality and availability of its product and its professional
management make my procurement of cannabis a safe, reliable and pleasant experience. Without

a source for cannabis such as the Oakland Cannabis Buyers’ Cooperative, I would be forced to

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,

C 98-00088 CRB, C 98-00089 CRB, C 98-00245 CRB "1 SER 515
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seek other methods of procurement, such as illegal street dealers, use of which carries the risk of
theft, inferior or fake product, unreliable access, and physical injury.

3. The cannabis supplied to me by the Oakland Cannabis Buyers’ Cooperative relieves
serious, life-threatening physical side-effects from other drugs that I must take. Without
cannabis, my life is in direct danger due to these side effects.

4. The cannabis supplied to me by the Oakland Cannabis Buyers’ Cooperative relieves
serious, life-threatening mental difficulties that I experience as a result of my medical condition.
Without cannabis, my life is in direct danger due to these mental difficulties.

5. By relieving both physical and mental difficulties that I would otherwise regularly
experience, the cannabis supplied to me by the Oakland Cannabis Buyers’ Cooperative allows
me to live a relatively “normal” life, including maintaining a management position in a large
corporation and raising my 7 1/2 year old daughter. Without the regular supply of cannabis
made available by the Oakland Cannabis Buyers’ Cooperative, I most likely would be required to
enter long-term disability at work and my daughter would suffer greatly as my involvement with
her schooling and extra-curricular activities dwindles due to worsening physical and mental
vvasinuns tiat I would experience.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
/M/ Z/z/\/
%4;/ 0. -7
/A g C/_x m/ﬁo S
Print Name s
Declared and signed in Oakland, California this Z 3 day of 4& v/ , 1998.
Declaration;

Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB, o2

C 98-00088 CRB, C 98-0008%9 CRB, C 98-00245 CRB SER 56



SER 517



SO

~ O W

PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN IIl #95255
MARGARET S. SCHROEDER #178586
235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880
Telephone: (415) 983-1000

Attomneys for Defendants and Counterclaimants-
in-Intervention Edward Neil Brundridge,

Ima Carter, Rebecca Nikke!l and

Lucia L. Vier

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

)
UNITED STATES OF AMERICA, ) Nos. C 98-00085 CRB
) C 98-00086 CRB
Plaintiff, ) C 98-00087 CRB
) C 98-00088 CRB
) C 98-00245 CRB
vs. )
)
y DECLARATION OF IMA CARTER IN
CANNABIS CULTIVATOR'S CLUB, et al,, )  SUPPORT OF REQUEST FOR STAY
) OF MODIFICATION TO
Defendants. )  PRELIMINARY INJUNCTION
)
AND RELATED ACTIONS )
)
I, IMA CARTER, declare as follows:
1. I am a member of the Oakland Cannabis Buyers’ Cooperative in

Oakland, California (the "Oakland Coop"). I am submitting this declaration in support

of the request of the Oakland Coop to stay modification of the preliminary injunction.

Except where stated on information and belief, I have personal knowledge of the

matters set forth in this declaration and could and would testify competently to them if

called on by the Court to do so.

: Canter Dec!. re Req for Stay, Case Nos. C 98-00085 CRB,
12845328 -1- C 98-00086 CRB, C 98-00087 CRB, C 9800088 CRB.
CRB, C 98-00245 CRB
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2. I am 56 years old. I suffer from several different conditions and
injuries which cause me significant and constant pain. I use cannabis for several of
these conditions: congenital scoliosis, fibromyalgia and cervical nerve damage that I
suffered as a result of being involved in several car accidents in which I was rear-

ended. These conditions, which include cervical nerve damage in C4 through C7 of

-my spine, cause me enormous pain in my back. This pain is marked by frequent
1

muscle spasms and a recurring shooting pain in my head. Cannabis is the only drug
in my experience that has effectively treated this pain.

3. I have tried numerous traditional medicines for these conditions, none of
which was effective. For example, I took steroids and anti-inflammatory drugs. These
drugs have caused me to bleed internally. k

4. I have also tried rhizotomy, which is a laser treatment. During this
treatment, a laser beam was bumed into the cervical nerves to create scar tissue. The
treatment required that I be awake during it and it was excruciatingly painful. It is my
understanding that physicians have now discontinued prescribing rhizotomy treatments
because they are unbearably painful and useless. The rhizotomy treatments did not
reileve my back pain. This pain feels like a hot burning pain going down my left arm
into my hand.

5. In addition, I underwent breast reduction surgery to relieve the scoliosis
pain in my back. I also tried many different forms of physical therapy, including various
exercises, ultrasound, ice packs, jacuzzi treatments and others. None of these even
touched the recurring shooting pain I experience in my head.

6. I also have a therapeutic electrical neuro-stimulator (a "TENS") unit that
controls some of my pain from the cervical nerve damage and scoliosis. However, the
TENS unit does not stop or dull in any way the shooting pain that occurs in my head at
frequent intervals. I am presently taking morphine as prescribed by my doctor, but it--like
the TENS unit--does not stop or dull in any way the frequent pain in my head.

Carnter Dec!. re Req. for Stay. Case Nos~C 98-00085 CRB.

12845328 -2- C 98-00086 CRB, C 98-00087 CRB, C 98-00088 CRB.
CRB, C 98-00245 CRB
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7. Cannabis is the only drug that I have used that has dulled or stopped the
pain. I was once forced to go without cannabis. During this period of time, the pain was
completely disabling and prevented me from being able to function. During this time, I
could not leave my bedroom due to the pain that recurred every few minutes, and
therefore I could not do any of my regular daily activities, such as answering the phone,

doing the dishes, running errands, watching television, reading and taking care of my
t

finances.
8. I use cannabis on the written recommendation of my doctor.
9. If the Oakland Coop is closed, I have no other way to obtain cannabis,

either legally or illegally. Cannabis is the only effective treatment available to
alleviate my pain and frequent muscle spasms associated with congenital scoliosis,
fibromyalgia and nerve damage.

10. As described above, 1 have previously gone without using cannabis. If I
am not able to obtain cannabis, 1 will again experience pain that is so debilitating that
I will have to return to my room and be unable to leave. Without cannabis, I
experience intense intervals of pain in my head that occur every few minutes. This
pain makes it impossible for me to spend any time with anyone, including my
husband. I cannot stand the thought of having to endure this pain again. Just
knowing that the Oakland Coop may be shut down has caused me incredible fear and
anxiety because I do now know how I will endure the pain I know will occur when I
have no cannabis to use. If there were anything in the world I could do to relieve this
pain other than using cannabis, I would do it. I have tried every other possible way to
relieve my pain that I know of, and there is no alternative for me but to use cannabis.
There is no drug other than cannabis that alleviates these shooting pains. I have tried
many traditional drugs, including morphine, steroids, rhizotomy treatments and breast

reduction surgery, none of which has alleviated the shooting pains.

Canter Decl. re Req for Stay, Case Nos -C 98-00085 CRB,
12845328 -3- C 98-00086 CRB, C 98-00087 CRB. C 9§-00088 CRB.
CRB, C 98-00245 CRB

SER 520



1 1. If the Oakland Coop is shut down, I will not be able to obtain cannabis
2 and I will suffer immediate and imminent harm. For the reasons described above,

3 using cannabis is a medical necessity for me.

4 I declare under penalty of perjury that the foregoing is true and correct.

5 Executed this 15th day of October 1998 at Richmond, California.

6 ader

t
Ima Carter

8

9
25 -

Carter Decl. re Req for Stay, Casc Nos~C 98-00085 CRB,
12845328 -4- C 9800086 CRB, C 98-00087 CRB. C 98-00088 CRB,
' CRB, C 98-00245 CRB
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C 98-00245 CRB

PROOF OF SERVICE BY MAIL

I, Elaine M. Simmons, hereby declare:

1. I am over the age of 18 years and am not a party to the within cause. I
am employed by Pillsbury Madison & Sutro LLP in San Francisco, California. ‘

2. My business address is 235 Montgomery Street, San Francisco,
California. My mailing address is P.O. Box 7880, San Francisco, California 94120-
7880.

3. On October 16, 1998, I served a true copy of the document titled
exactly DECLARATION OF IMA CARTER IN SUPPORT OF REQUEST FOR
STAY OF MODIFICATION TO PRELIMINARY INJUNCTION by placing the
document in a sealed envelope and depositing it in the United States mail, first class
postage fully prepaid, addressed to the following:

[See Attached Service List]

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 16th day of October, 1998, at San isco, California.
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William G. Panzer, Esq.
370 Grand Avenue, Suite 3
Oakland, California 94610
(510) 834-1892 Telephone
(510) 834-0418 Facsimile

Attorneys for Defendants

Service List

Marin Alliance for Medical Marijuana, et al.

Susan B: Jordan, Esq.

515 South School Street
Ukiah, California 95482
(707) 462-2151 Telephone
(707) 462-2194 Facsimile

David Nelson, Esq.

Nelson and Riemenschneider
106 North School Street
Ukiah, California 95482
(707) 462-1351 Telephone
(707) 468-8098 Facsimile

Attorneys for Defendants
Ukiah Cannabis Buver's Ciub, et al.

J. Tony Serra, Esq.

Brendan R. Cummings, Esq.
Pier 5§ North

San Francisco, California 94111
(415) 986-5591 Telephone
(415) 421-1331 Facsimile

Attorneys for Defendants
Cannabis Cultivator’s Club, et al.

Helen Shapiro, Esq.

Carl Shapiro, Esq.

Shapiro & Shapiro

404 San Anselmo Avenue

San Anselmo, California 94960
(415) 453-7611 Telephone
(415) 453-2829 Facsimile

Attorneys for Defendants

Flower Therapy Medical Marijuana Club, et al.
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Gerald F. Uelmen, Esq.

Santa Clara University

School of Law

Santa Clara, California 95053
(408) 554-5729 Telephone
(408) 253-0885 Facsimile

Robert A. Raich, Esq.

1970 Broadway, Suite 1200
Oakland, California 94612
(510) 338-0700 Telephone

(510) 338-6000 Facsimile

James J. Brosnahan, Esq.

Annette P. Carnegie, Esq.

Andrew A. Steckler, Esq.

Christina A. Kirk-Kazhe, Esq.
Morrison & Foerster LLP

425 Market Street

San Francisco, California 94105-2482
(415) 268-7000 Telephone

(415) 268-7522 Facsimile

Attorneys for Defendants

Qakland Cannabis Buyers Cooperative. et al.

Kate Wells, Esq.

2600 Fresno Street

Santa Cruz, California 95062
(831) 479-4472 Telephone
(831) 479-4476 Facsimile

Attorneys for Defendants
Santa Cruz Cannabis Buyers Club

Mark T. Quinlivan, Esq.
U.S. Department of Justice
Civil Division, Room 1048
901 E. Street, N.-W.,
Washington, D.C. 20530
(202) 514-3346 Telephone
(202) 616-8470 Fax

Attorneys for Plaintiff
United States of America
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA)I\INABIS CULTIVATOR'’S CLUB;
eta
Defendants. DECLARATION
AND RELATED ACTIONS. %
TO THIS HONORABLE C?L}'RT
1. My name is ML&L a C[U/)w?( Z{( Z/fyt I am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

S 1 disorestd wed Lids S Can rertdy,

Lits G0 gl dacls J b Srgudeided P

T o' A Guake, 7/)( (G dirs

AD A I ool (1 D J (ot Pave 4 ALGren -

Ot Qacdad in) /k&{ Pt Jhio ﬂ@lf/

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

unmment serious the following ways:__L— ﬁ /M’)"ZL 64 7‘-
/m 7)@: weigpt it 7. /éﬂ ¢ 1{@

/wmé With prin) /s ST _Aw 4, 77
Cffears My Guality 6F AFE _L(M/zé ﬂéf
ViZ) IR 777/0n 54 vao; MEDLS Somt mc
CAABLS BRIAGs mMe GELEAT R llF
of F08 Ly Boby . L don't Kpow mﬂ
uth i né Tad ¢ REPIACE 1) N 1% Al
fod el 17 poleve s s sne SFHAE /ZcAZU)
7'/474 4 /0/74 B ri=a %@ﬂwvmc b/afq/t/s/S /0//7\)
AMS SNE 1493

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
G/ML& (L bt (ﬂu
Yners CKA/TM IR 2} (o)

Prift Name

Declared and signed in Oakland, California this% day of ﬁ g
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CAII\INABIS CULTIVATOR’S CLUB;
etal.,
Defendants. ECLARATION
AND RELATED ACTIONS. %
TO THIS HONORABLE COURT:
oy i
1. My name is Nt (ATSANA . Tam over ¥8 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

W ()}fﬂxwzpl{wf-

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways:

[ bemid by < pas

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Signature
PaT  cpeseMAN

Print Name _
Declared and signed in Oakland, California this | < day of O A ,
1998.
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CAII\'NABIS CULTIVATOR'’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. g

TO THIS HONORABLE COURT:

1. My name 15/611@6 E CK\KC&C{(_/I am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buy * Cooperative helps me in the following ways:
:‘%vd&g o legal Sk _ St Ceaopd eal apdien e
. ilticly ’fo ob}fa'u C@mmﬁ ’h) ACed?. iy
O\W@TQ‘? Wl ich ctec@ﬁai severely SiuceTle
ot Hepadifis"C 7 wlhicl 1 Cm’fcfﬁéf&ﬁan@)((
!Ma(’ e(% <\ w% 450 .

1

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious in the following ways: SUD & 17
actest; (\gb ?”f ried }Zmz%\\/ C/tuwz %mm“ﬁf?ﬁ”
dedlers ubuld lae e pay exoccb 2 \es, 4+
((L}OC(LL%\ SUTRC areﬂ@/*wém [ Jomo %5 0‘f‘

1ea

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Signature

g(’ uce F Galf&f@l(,

Print Name

Declared and signed in Oakland, California this {f’t/ day of 0(/]16_56 // ,

1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-

SER 533
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOQPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CAll\NABIS CULTIVATOR'’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:

1. My name is é’ﬂ/{‘/ é/ﬂ.ﬂ/\//#(’ﬁ . Iam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.

The Oakland Cannabxs Buyers’ Cooperative helps me in the following ways:

2/@ M AN I, /}%/ﬂ@‘" i,

L /ﬁéfclm/( i /wéﬁ/J e 1o cBons i H b

ok todly aeliinst /fﬁ,(/(mﬂ/é 24l A G

m /CA%PL/L/m) Lo % M /Vvl//j///1,/d O&.@@%

,7'0 2728 r/cfz A/V/,(///; /Mw//ﬁ/ﬂ? /gf,é/mw

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: O m;vé/@\, (L i NI C W

/u/(,t/v Mﬂ. M ok g A@/nfjpw

ol be gaisely GWiodid My sos et

Lo A /Z/MM Mbgéy( pm”% //JA,Z%'

—

=

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
o

\

Signature
/W/ Aﬁf‘/ CAm i A
Print Name [/

Declared and signed in Oakland, California this /{ day of ﬂm .

1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\TNABIS CULTIVATOR’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. j
TO THIS HONORABLE COURT:

1. My name is B{//ff/c‘: JJ\/KS' . 1am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buyers’ Cooperative helps me in the ff]owmg wa
Z7 helps ﬂ)a 70 EAT . T DALY HAVZ

A )(/Pfé/ ue T A/fs My%”/ﬁ’/fs

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ﬁogperanve were to close, I would suffer
imminent serious harm in the following ways: ,[.. DN L(/f Ld@/ ﬁ'/] ‘?j

onds  Ae 1D wastiwe simm%f/

T he lasr clecer of Clup 11 SE 77 [657

/ﬁ potrnds. 7 CaunoT [vE  Withoo T~

/1

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
&/ﬁfw@/ Q@w//

Slgnaturg /
'p?fiNfT Ve Tpus <
rint Name

) _
Declared and signed in Oakland, California this /5 2. day of OC 70 ber ,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\NABIS CULTIVATOR'’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COI}IRT:
1. My name is ] Lﬂ\ 37\/'3/ . Tam over 18 years of age and am

of sound mind. I make the following .staté/rrients upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
M /h/’»m, /{Jﬂ \tﬁ,, q Gl T (uk) [ACLA, Z\ X’,_/q»
L *vd%)\) 0—-’77% (¢ (/,f\/ ‘ RPN (ELL/LJJ Ay [ /)V
(o Card /7’\:’&4‘:{&012 T hge<A _Oq jRe ’{’-* 4

J Ogov\k ,J/,\.(?Luk/ Lo (S, (e {%Lj QLZZ( 1AQ

NeA 2l I’U?m gj A MZM&& LIRS Tt QA
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
inent serious harm in the following ways: \A"r)}\/ JJ_.‘ O A (}Q,:(,,VL, 3
(e O fu,t/y tnd i) f{vez’c({\ _i}"./LL,_J,(W &
~<M f/?\bo C/LLU{) Lbcta/m‘g "}\LLK/ ~J (/\)Luuqdv [km
,LM,Q)&Q/U hictvar b Lo hdant 4 J&L |
I e o(ﬂ«w—m Sy L /)LQPML Lo 42
NS ET VAN IR ENS NP LbCLu\/
MWJW The Aleais Onel b ik T,
Ao deene Ao ~/)L(‘k/\/ ALY /(/‘lpg {OLuJ{
?Js:w A (Uma}w 7"\/\Lﬁ\q '1\\, é’ A=y \
Ay, ] / A \QJ\LL\/& e, Al
/f’)/\tda,oxm A (C&\ » (u IU’C! /;\LS(Y\, (m)k
)‘ L&)——MJ—C\\K /(«V &LVLW/K X (N J'ka(z\/%/
(\ /G‘,( y»u( Clily /1 /_/}\. _ /\\M
A \ﬂ' LAy« ,\c/\ )(’ S Ltﬂ\ibb' ")"\.L)C
A Q il g e T C;L'(‘ Tl o]k
! CC-/L%J(‘L A /{MJLJ» 7. cxpC (~ A/L c/LL/;

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

\Q 4 9&3«/\/
Signature [} //

: ~

T Vet Vo) one
Print Name

- O
Declared and signed in Oakland, California this_| < day of ___ (¢ (0o
1998,

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
\A C 98-00245 CRB
CA]l\‘NABIS CULTIVATOR'’S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS. §
TO THIS HONORABLE COURT: _ Lo /
s L4kl oo S
1. My name xs! sb b JEAS A . I'am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

The Oakland Cannabis Buyers Cooperatxve helps me in the following ways:

- .(\ ’ /W«Amva%/é M

Declaration;
Case Nos. C'98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: /Ry _/Z(..ﬂ,ye_

W/éf% 7 WZ/{(/ /r,/w M«/Aﬂ

I declare under penalty of perjury that the foregoing is truc and correct to the best ofﬁl

knowledge and belief. / -

/4//4
L NS
4
Declared and signed in Oakland, California this Q) of 7 7T : ;/,e/-t_ s
1998.
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA?JNABIS CULTIVATOR’S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:

1. My name is ﬁ 55@(// ,g//ﬂe . Tam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Carmabis Buyers’ Cooperative helps me in the following ways:

Couteyls Serevt p s r“oﬂ/Civx Howr mz G heepns
wode bl W(H/f;z;m bed_ott Loy 4 Ao
/u»éfw u«t)ﬁ?«l\w A/{véxﬁ Q) ey » kew@a.,u«
o " ek D LM // A Jm4ﬁw —m:nlaLAt-

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the followmg ways: %/ /W f L\rvn/ M../(

WL

Ay yzaon /:e/(),/

S d e~ 777 5 7
S \mo e e s R e R o e i v e, = St o —_
T L ey T e It a e L .S T " p—p— T i T S, S - S
e we s AWl - - e "..‘-i'—‘._.-—.—-v'c-mt’am—..———..,—— e = 3 sm— - o —— ey
7 - -
- ‘ — [ I .
i Y 4 e 8 re———
B A i e T e e o T T D o S

+//~P i7£ re/?ft, Majaﬁtw - > M%

D’<..¢»yn ey L@/t%—p{_

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

e L

Signature

c—asselld Ko

Phint Name

Declared and signed in Oakland, California this 5 day of OC] ,

1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
v. C 98-00089 CRB
C 98-00245 CRB
CANNABIS CULTIVATOR’S CLUB;
and DENNIS PERON,
Defendants. DECLARATION
AND RELATED ACTIONS. §
TO THIS HONORABLE COURT:

. - }J
1. My name is (\DOM KO/\:{C@‘ . I'am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
[T p@owb@ A Sese ANO RFUAGSLG [JA< 10

GET Mo MeEDCINE [DHICY ( HAVE 10 HAVE .
RECRE | HAD 1D PILHASE [N Tue STREET
ol (jJhs pawssS Scap v AND INEVER [N Ew
LBAT [OAS (eTTNG . | (nhs UNABEE T D A
REFULAR S0B DR 2 YeaRS UNTIL | ACsAN USine
2::1?;:%98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB, CN\/"\/ AbiS P)Q M 7

C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1- ] LL /\} &S
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28

| £ tre OCbe cloves | WLl %e UNABCE

1 _l(eep A So® DIE © MYy JLLNESS
’\Zeuwbé tHe Lt kD MISCLE SERBS
W Ae o XEVete Lol LIE 1 ol K.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief. ‘
Do [MW}
Signature
Do R )(ordcu\/%
Print Name
Declared and signed in Oakland, California this /) day of &mﬁ@@

1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB

SER 551
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA]]\INABIS CULTIVATOR'S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT
1. My name is 1/ f A f ﬁ' \/ 7.5 .. Tam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buyers Cooperative helps me in the followmg ways:
JMJ e G ey A T A un o M
rOCLLw E ﬁ»zu f/*Lp A (. U' (/m\ﬁwd“\
'/Yl“(@—c&/ /JLOZC LCaN in c?‘,u‘ Zﬂ B e pl /'Q-'w:
l/'g NESgeIuS T~ 0 ! -

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98- 00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: - J /h turi— CC~ N~

(“N\é( I ALEO, Ob:vU«»«/ U /ﬁfu/;

C“/&J/ w2 p A )’f\.»/\k/ ) mfuic)L A

¢ ol . (TN un L i Munak »

duy ek’ /chk) My U’k’ £0 XL
J;«\A)rvx(\) I I\ Y Aul\m,wck

\0 lvipvi(k /;\D\NL, j/v 04/74,\7( /QL..[,L, le

[j\(‘n—U\, ;{}-\)\MA o« A Cegpsis TR ng

h C‘JLJJ% (Ao L ¢ : J

N~

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

T2 EAR AMM Vgl

Print Name

/ z —
Declared and signed in Oakland, California this ' 5 day of Q, A ,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA%\TNABIS CULTIVATOR’S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS. %
TO THIS HONORABLE COURT:
1. My name 1 [A}J ALY '\)‘#;I\Nz I am over 18 years of age and am

of sound mind. 1 make the following statements upon my (}wn personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
/R@()c\xe_\. o S()AS(‘ML\) < )/o PP o N -l-,\ l/w/%(
coeod S Woll A<

Round ro ACCY S, 4‘ ~H\K he f) ci 0

C
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the followmg

/f-' \muﬂﬁ \/\'b' fir LSLQJ[/ 00?1)%
T \m“M Ay \}Qw th + Wmv

Wa e e B 3
N

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
{ 2\ —
Signatire&L /6
D ) /4/7\,/1’4‘ N r?QNNV\

“Prnint Name
Declared and signed in Oakland, California this / § day of O C>‘7Lo ‘)D.c,%/‘ ,
1998.
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-

SER 557
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City of Oakland g
County of Alameda
for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\TNABIS CULTIVATOR'’S CLUB,;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. j
TO THIS HONORABLE COURT:

1. My name is Q:l mE‘C\ /?C\/\J@(S I am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.

The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

']3 hel S My msﬁmma H helps muy An)([(:"l-\l
e atacethat ace brovaind 6n

ux nu Condition. T Aales awawall m

Bdcy / m\n trom (x Savious Loy acCidy

H m!os mj Asthon % decmm MY \uz%}y

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-

SER 559




1 3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

2 || imminent serious harm in the following ways: T |

D aeF an 6[5/}7 T will haee Sevew

o Tk i s. " lonsfant vomichne

5| Bwisda Elanéu of) 0 M’M
o] Loss of muy Tob’ T will not bo able 4
71 2 /”)U[ ren¥ or bills | ,
s|\apve / Stess gnd 1o digpson #
o| O QisSovelp s J 7

10

11

12

13

14

15

16

18

19

20 I declare under penalty of perjury that the foregoing is true and correct to the best of my

21 || knowledge and belief.

ngham:l
24

25 /‘P@V}M\a /QGWQ(‘/S

Print Name
26

27|| Declared and signed in Oakland, California this | D day of Oﬁlﬁ}gﬂ 4 ,
28 || 1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
A C 98-00245 CRB
CA{\’NABIS CULTIVATOR’S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS. g

TO THIS HONORABLE COURT:
1. My name is ",/:’c‘-)o.’ ?(/Eg;/}- . Iam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

7

#4 S /47&'0,' (/0(/ él/)Zové mx«_/ 5’0‘,/)‘;‘)3/‘7‘ ﬁ”
e ﬁ'/ Mean s c 7~ A& Al Se /.
Qpp  — Crovtine Fu Fo  Access 7o
7 14 - 7 ,/ 7 j -

&irzn Qé/s - Jn /ﬂfOJ/ ] le) a gaﬁl §7)6-¢€
—o ofin L{ 50/6 CD&S Y / /! ness,  fe
7 ] S
EHMers
Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-

SER 562
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: ﬂj 5/41/ St
A /0& Jsga  — VM;;L/ » 3 . - L prencA.
S¢ Aavd Va1 Sy weeter amnl
§ 3 Hecone g hert oF ;B2 Breetl.
LU Oon it o /5 > ~ as 7‘”\:9
5';4» »Lc/ Ay 4//(//774 Zu(7/ l
De ~ /O 57'/“, 7 éiﬁn,a b5 pmetes  me
Ming ey - j Js€ Yo ge /70 t4s
vzop/,;v/ A o /46 /55, o oK
c,;a //n/vz:] L erg £, 4 lowest  jjes
(37 -

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
%()1‘4/ / —

Signature

[JieAer FuEpen

Print Name

Declared and signed in Oakland, California this /5 day of ¢ —é ber )
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\"NABIS CULTIVATOR'’S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:

1. My name isS?lc’L/C/’l /205 ey /C//-f;/. I am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
ﬂ)@né ahle o ’ﬂt//’(kﬁa . ConpahbS here 1S dm’ng 1L
A Hellr §evd Thow trs dyu‘jx Yhe I pere heer
ﬂwesc/)).zd e g lm, w1y Ocre ks,

T e prin (v py  fpiale begy And Kt

NaCia qémm Py ,/)w’f/c‘/ra\’/wj <L Yastet WhCA
The Canpnah's helps Redece . T4 7‘7&&7 wlre né

Declaration; A(V‘v by Lch)/d )’.1-42 oOn O The v C'V‘/ﬁ_f SV _TRON

Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,

C 98-00088 CRB, C 98-00245 CRB M&(—/(L yrE f}'75lc“/ f'
o merne d/u;,ei aod P&k < 7_:4
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
]
imminent serious harm in the following ways: ‘;él(/) wuJoV / <£ 7 e 6)50/’/4 ¥o
m;/ hods — T ecopodld Rodowra e C/@/J [eeC
A8 4 LS),, Vv 1 ~op o WG{A < /nu /ﬂé’c/s

“r R, dS. /Je/ﬁ? my 14///{ Y b
T by ngt caX \&’r W(’M{/dy\i(j

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

o
1gnature
SL//W/@/I L= £ oS & M/a/7/-€/;/“
Print Name ! :

Declared and signed in Oakland, California this_/.5" "~ day of_CN-0b s 157 £
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. 8 32-88832 gg
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CAII\TNABIS CULTIVATOR’S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS. §
TO THIS HONORABLE COURT: .
1. My name is 4/;‘ /4 C] ‘\%‘UN'QE{-‘;{ . Tam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

Sle Dq[\ —hbﬂm "{‘O.“r\_c{ Jg. f\%n\&m. Ww a
resadnitep n oy el bu /Lu@ g Aﬁud} WEHEGRA
st (Laa&*ﬁ T%howe hsse VW ng .ui%\ N Siveg (C\K(O&

Vi, ot K5 Cancar sinee 1997F ound I il tede Yhatwith

AV B T il )\\/e | o . Qm Vs \mc,*b VeoRe e
Dcclaratiox:jh\b WSOV\LM/Q ‘ % l\(,(_d &3% b)ab,ta "tfw

Case Nos. C 98-00085 CRB, C 98-00086 TRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: mﬁs c(alm -{’0 o o MJ—Q& A L\L\M\JQQ
Leadng, it ulequm/ Ropaed R B loss of prevey Wud
hmaw T OpfMWA rof oot and go Lo @l

Vaedma, AAW\JQ)LM-“LO/W?W & J Lol Yot J
oedd Ao, w0 et aaéwm@% CLie &QM)MM%
248 A ph G et 1210 i .,..ll_/
nde rhyr Phossh ) a’]l
md L& Y baw beek pery Wendondid o
0w biv 27 Yo @WM/[?W; ) E)ﬂél/@/{
WMMM%W, Wit fatail sl fadoa I Asbc
o \hat wagy ) muyocdd &
vé%ﬁfi who slenl WﬂwW%/ st

Laa )/ fire %’,Mé Jucel).
1 J

4

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

1gxxature
ﬂ( les (T ¥ Aawnders
Pnnt Name -~
Declared and signed in Oakland, California this /s‘ﬂjiay of@m
1998.
Declaration;

Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-

SER 569
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA]l\INABlS CULTIVATOR’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. é

TO THIS HONORABLE C%(T: 7?[
1. My name 15‘77(«,‘,/ o Oca . 1am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buyers’ Cooperative helps CTC in the following ways:
~ . Llauceing
2 huve boen  Adeagaed o ol Latiiigme= fve Lhe
/ . R— ! .
//u ,/ -7;/{&4/1 ds « é/l;/‘a 7/ rede (£ //n[ redea [
éé ele ‘/ﬁ/‘éj!u,’h ("\-"fa.cf’ o2 ~~AL urﬂ é«{.J’ ‘C)’W(/tfq_(/(_

a- .l ‘fd)(/(‘ < &z //’2),/,(', 5/“;% (A .I Poe b
3 > _ 2 R ) X
/fc’lw'/ +h é#u'// L fd  Case less 6/ <~ Jygy

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: __ — tcbe (L [fos2 o,
‘___-—————""’

t{lt/t 5174{‘ ,/, :Ch(/‘adm{ gﬂr\cjsu"c el Lay s

W fo ity Stiilar fatogirpes
4‘4 /)J L 3. s My e
Plefoe | ol oo Canna dyls. lease be
Luwéfrﬁa,lz—u}q Acd __/_,;,M&Dux’/eh;}?éé _/

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
D i _ Xé—
ﬁgfature
%«,/ ~$ &):2 ;

Print Name

Declared and signed in Oakland, California this _/ s~ day of _¢) Ctoho L39S ‘,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-

SER 572
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA{\TNABIS CULTIVATOR'’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. %
TO THIS HONORABLE COURT:

1. My name is .AEFFER*‘) 6 %Eﬂ-@lb I am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.
2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
BC APUS TD_EAT AS  UEDGTONS AFAZT MY
AeniE . \
Hops (on(PoL  NAuser PoomM  MEDS
Ha,{’y; T AN OF  NEUPODATHA

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: __ { \Wlou ) BE Nf\’USEDS .
fonsTmoiy,  Lwburd 86 inl Dmfd AND

\A(MU\[ Naa=2Z U\ M’mum; B%\Mcﬁs

S JADE T TRT Alola o My MEDS.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
Sigardt g@"‘/
hereey 2 SpepHEDd

Print Name !

Declared and signed in Oakland, California this__ 1S day of___XCTOBCR ,
1998,

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland ;
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CA’{\INABIS CULTIVATOR’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. §

TO THIS HONORABLE COURT:
C“ ' T
1. My name is a)ﬁ"QC i@ mk!)C‘( . T'am over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts

stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer
imminent serious harm in the following ways: T (tOcwlA \m\% alot of

(xxmdr T wond not e ahle 4o eat o hald dao

VAN (—uf,d L C&O‘r\‘i‘ dDSo(O (\L,hL‘Y’Id’I(f\-—OY\(I act)Cd

=Zcen catd cend held dLoorne nelps. I Lo o -

(WANN( TN momi hc am(nm%&z, . Dauhled

plunéabd Uowe wp @m\a.n‘z g ke

Wit manabiS. wWithoud Canmbs

Wadd becon, /V)Q/t”)arrshﬁ/{ Omn/ /),U'&h[f/ﬁl%

Aio and SYhue 1S Q/ICC:!C Cd Yt In Mu

}
imedica 0|  cndo .

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.
~ . ‘\

C

\‘ngmitufe R

% )/lau /

Print Name

Declared and signed in Oakland, California this l 5 day of O(‘f@bﬁ/ ,

1998.

//

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00245 CRB
CAJI\INABIS CULTIVATOR’S CLUB;
etal,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:

C -—
1. Mynameisiu(g U‘(ZC'/\HQV <. Iam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

The Oakland Cannabis Buyers' Cooperative helps me in the following ways:

J’l,ej/DA YALL ﬁv\y‘/ef?‘/t/i O«MQ it ﬁlofﬂf#’f? 2

7/ N — .
OV 'le izﬁ-/) IUR , Rua VAL phiselee e (
/ ¢ 7 &

€ < "Fd Lo, //7‘7/ ;
/

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB . -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer |
imminent serious harm in the following ways: La nse . d,,% MM

: [ 1
M llwr ]’LA/Q/\Q\_ —{_O I?JQ/&Q{#—Q_, ‘7[‘0
/,),;L_OA/,AJ_[J)/‘G‘M QAjkg/\\J A At
/ﬂAU 2 /\.}QAAA/\ Azm)@ "f‘?d /(L:ﬁ.’éj-\‘& \/Mﬁ{ ML/Q—(

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

A

L ALA
Sig!]at‘elg‘ \/V ¥

Print Name

Declared and signed in Oakland, California this__| <> _day of _()C e b ey,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-

s
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City of Oakland
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
v. C 98-00245 CRB
CA{\’NABIS CULTIVATOR'’S CLUB;
et al.,
Defendants. DECLARATION
AND RELATED ACTIONS. j
TO THIS HONORABLE COURT:
J W
1. My name is/,4*{/éﬂ\j‘ ALl . Iam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:

To Aeal ik pﬂw(wﬂme Mﬂm 2l

wfinctis. No oldr d/\w o copt ANy es o

/w/xz,fp%/moﬂ- /pzawcg\ — /F’ﬂw MU&,/M%&

V/ﬁ4//nn - -AYW

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm i m the followmg ways:

o ns
Wwwﬁ%#ﬂmm—é&f%@amuﬁ
///(m e QDW\ M&amw;{?w@
A ,/ \\
| U s Jlnchy's i pun & e/l

&ot//waéx/.u 74 e 70 Nred ) ecpltcrotpbe
e wﬁ/)i4 C’{Zﬂaz&rﬁ_e pee 7‘){! it e Lo

M%/ d_ /Aﬁza/zszwﬂiﬂuﬂo

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
s Qudase

Signature

Allsa) T wWatd
Priit Name
Declared and signed in Oakland, California this | S day of ¢ l: i ) b)@[g ,

1998.

Declaration;

Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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City of Oakland g
County of Alameda

for Defendants OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
\2 C 98-00245 CRB
CA{\INABIS CULTIVATOR’S CLUB;
etal.,
Defendants. DECLARATION
AND RELATED ACTIONS.
TO THIS HONORABLE COURT:
1. My name is_STEVEN Lo lson/ . Tam over 18 years of age and am

of sound mind. I make the following statements upon my own personal knowledge of the facts
stated herein. If called upon, I am willing to testify orally to such matters.

2. The Oakland Cannabis Buyers’ Cooperative helps me in the following ways:
THE CuH  DNABLES ez o pACE wy CHRMNG O TDUE TV

HV/8i0s R DIIUWSES . T 1Gr MmeHE AL OG Wt ey

1D UL DeCae™s{ MY painl | T NN THE My ¢ MGLE  LWass

A0 IMOGEST  CARNATRIL L TT QoMLY MRS AnD (T3 NAURAM__ T ALSO

USE 1T T2 W pMAHMN MY My W ELGHT

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -1-
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3. If the Oakland Cannabis Buyers’ Cooperative were to close, I would suffer

imminent serious harm in the following ways: w1y WE\G T Leowebd Wwbiuk) DEZLEASE |

M/ AREN T LW UAD DI (LMY CHRENL AN ) [MERERRY

THE MMBAINE DIGS NcT WURL At THE TINE: T erds) HaZ 10

Polf my mEpa! ME  AZNC T IR TS, (ANLS ARo) T BAY A€61

AL TRY (sl NMUT TD GET MUGLETD o SOs5B0

Uy PLE yeu tmHelecsit, Uz Phiss ] YO Jugmemend™

5SS Wj.

1 declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.
%ﬁﬁﬁﬁ)

Sigrature /

Srven, Wirsen
Print Name

Declared and signed in Oakland, Califoiathis /5 day of "0 Crunien ,
1998.

Declaration;
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087 CRB,
C 98-00088 CRB, C 98-00245 CRB -2-
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United States Attorney
DAVID J. ANDERSON
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U.S. Department of Justice
Civil Division; Room 1048
901 E Street, N.-W.
Washington, D.C. 20530
Telephone: (202) 514-3346

Attorneys for Plaintiff

RECEIVED
JUN 2 6 2000
MORRISON & FOERSTER

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO HEADQUARTERS

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

v. )
)

OAKLAND CANNABIS BUYERS® )
COOPERATIVE, and JEFFREY )
TONEQ, )
)

Defendants. )

))

AND RELATED ACTIONS )

)

Plaintiff's Mem in Opp. to Motion to Dissclve or Madify P
Case No € 98-0088 CRB

No. C98-0088 CRB

PLAINTIFF'S MEMORANDUM
IN OPPOSITION TO MOTION TO
DISSOLVE OR MODIFY
PRELIMINARY INJUNCTION

Date: July 14, 2000
Time: 10:00 a.m.
Hon. Charles R. Breyer
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PRELIMINARY STATEMENT

Defendants, the Oakland Cannabis Buyers’ Cooperative and Jeffrey Jones
(collectively the “OCBC defendants™), move this Court to dissolve the May 19, 1998
Preliminary Injunction, which prohibited them from distributing or manufacturing
marijuana in violation of federal law, on the ground that the injunction is no longer
warranted. In the alternative, they move to modify the preliminary injunction to allow for
a “medical necessity” exception. The OCBC defendants contend that dissolution or
modification of the preliminary injunction is required by the Ninth Circuit’s decisions of

September 13, 1999 and May 10, 2000. See United States v. Oakland Cannabis Buvers’

Cooperative, 190 F.3d 1109 (9th Cir. 1999) (per curiam); United States v. Qakland
Cannabis Buvers’ Cooperative, No. 99-15838, 2000 WL 569509 (9th Cir. May 10, 2000).

The OCBC defendants’ motion should be denied. A faithful application of
governing Supreme Court and Ninth Circuit authority, which neither the September 13,
1999 nor the May 10, 2000 decisions purported to overrule or undermine, compels the
conclusion that the preliminary injunction should not be disturbed. First, the OCBC
Zeftncants have failed to offer any persuasive argument why the preliminary injunction
should be dissolved. The United States demonstrated a strong likelihood of success on the
merits and, because this is a statutory enforcement action, irreparable injury was presumed.
The preliminary injunction entered by this Court, therefore, was entirely proper.

Second, there is no basis upon which to modify the preliminary injunction. The

Ninth Circuit’s decisions in United States v. Aguilar, 883 F.2d 662 (9th Cir. 1989), cert.

denied, 498 U.S. 1046 (1991), and Carnohan v. United States, 616 F.2d 1120 (9th Cir.

1980), continue to foreclose the OCBC defendants’ asserted defenses of medical necessity
and substantive due process. Consideration of the public interest also weighs strongly

against modification of the preliminary injunction.

For all these reasons, the OCBC defendants’ motion should be denied.

Plaintiff’s Mem_ in Opp. t0 Motion to Dissolve or Magify PI
Case No. C 98-0088 CRB -1-
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BACKGROUND
1. On January 9, 1998, the United States filed related civil actions against six
cannabis buyers’ clubs and ten individuals associated with those clubs, including the
OCBC defendants, arising out of the defendants’ ongoing distribution and manufacture of
marijuana, and related activities, in violation of the Controlled Substances Act, 21 U.S.C.
§§ 841(a)(1); 846; and 856(a)(1). On May 13, 1998, this Court issued a comprehensive
opinion which granted the United States’ motions for preliminary injunctions. United

States v. Cannabis Cultivator’s Club, 5 F. Supp.2d 1086 (N.D. Cal. 1998). The Court

determined that the uncontradicted evidence established that defendants had violated the
Controlled Substances Act, finding that “[i]t is undisputed that marijuana is a controlled
substance within the meaning of section 841(a)” and "[i]t is equally undisputed that
defendants distribute marijuana.” Id. at 1099. The Court therefore found that the United
States was entitled to preliminary injunctive relief. Accordingly, on May 19, 1998, the
Court issued preliminary injunctions against the OCBC and other defendants, enjoining
them, inter alia, from engaging in the distribution or manufacture of marijuana.

The OCBC defendants did not appeal the preliminary injunction; instead, they
promptly violated it. The United States therefore instituted civil contempt proceedings
against the OCBC defendants. On October 13, 1998, the Court granted the government’s
motions in limine to exclude the OCBC defendants' affirmative defenses of medical
necessity, substantive due process, and "joint users,” and found them in civil contempt of
the preliminary injunction. The Court noted that, although the OCBC defendants’ own
evidence indicated that 191 persons had received marijuana on May 21, 1998, the OCBC

defendants had submitted declarations of only four patients who asserted that they needed

marijuana to treat their medical ailments.

Prior to the issuance of the civil contempt citation, the OCBC defendants moved to

modify the preliminary injunction to include a broad “medical necessity” exemption,

Plaintiff' s Mem in Opp to Motion to Dissalve or Mod:fy Pl "
Case No. C 98-0088 CRB -
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which would allow anyone obtaining a doctor’s certificate to “obtain cannabis from the
Cooperative to alleviate and/or treat a serious medical condition.” On October 16, 1998,
this Court denied this motion in a brief order.

The OCBC defendants timely noticed appeals from the denial of their motion to
modify the preliminary injunction, as well as from two other interlocutory orders.

2. On February 25, 1999, this Court granted the United States’ motion to dismiss
the counterclaims-in-intervention of four intervenors, who had alléged that the
government’s prosecution of civil enforcement actions against the OCBC and other
cannabis élubs violated their substantive due process rights. The Court ruled that
resolution of this issue was controlled by Carnohan, in which the Ninth Circuit held that
there is no substantive due process right to obtain a particular medication free from the
government s legitimate police power. The intervenors timely noticed an appeal.

3. On September 13, 1999, a panel of the Ninth Circuit, in a per curiam opinion,
remanded this Court’s denial of the OCBC defendants’ motion to modify the preliminary
injunction. Although the panel did not vacate the injunction, it determined that, because
the United States had sought an injunction against the OCBC defendants, this Court should
have considered whether to modify the injunction to allow the distribution of marijuana to
persons with a "medical necessity." 190 F.3d at 1113-15. Specifically, the panel stated
that the OCBC defendants’ request for a modification of the injunction “gives rise to a
drafting issue--crafting an injunction that is broad enough to prohibit illegal conduct, but
narrow enough to exclude conduct that likely would be legally privileged or justified.” Id.
at 1114.

The panel further concluded that this Court must consider the public interest, and
indicated, in dicta, that the OCBC defendants had demonstrated a strong public interest in
allowing the distribution of marijuana to persons with a medical necessity. Id. at 1114-15.
In contrast, the panel suggested that the United States "has yet to identify any interest it
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may have in blocking the distribution of cannabis to those with medical needs, relying
exclusively on its general interest in enforcing its statutes," and instead "rests on the
erroneous assumption that the district judge was compelled as a matter of law to issue an
injunction that is coextensive with the facial scope of the statute.” Id. at 1115.

The panel therefore instructed this Court "to reconsider the [OCBC defendants’]
request for a modification that would exempt seriously ill individuals who need cannabis
for medical purposes.” Id. In particular, the panel stated that, on remand, “the district

court is instructed to consider, in light of our decision in United States v. Aguilar, 883 F.2d

662, 692 t9th Cir. 1989), the criteria for a medical necessity exemption and, should it
modify the injunction, to set forth those criteria in the modification order.” 1d.

4. On May 10, 2000, the same panel, in an unpublished memoranda, vacated and
remanded this Court’s February 25, 1999 order dismissing the counterclaims-in-
intervention. The panel stated that, while “the substantive claim of violation of Fifth
Amendment rights that underlies plaintiffs’ claim in this appeal differs from the defense of
medical necessity upon which we ruled in the earlier appeal, the injunctive remedy
involved in both appeals 1s similar.” No. 99-15838, 2000 WL 569509, slip op. at 4. The
panel therefore vacated and remanded the February 25, 1999 order for reconsideration in
light of the panel’s September 13, 1999 opinion. Id.

5. The OCBC defendants filed the instant motion on May 30, 2000, asking that the
Court dissolve or, in the alternative, modify the preliminary injunction.

ARGUMENT

The OCBC defendants contend that the Ninth Circuit’s decisions of September 13,
1999 and May 10, 2000 requires this Court to dissolve or, at a bare minimum, modify the
preliminary injunction. Neither of those rulings purported to overruke or undermine
existing Supreme Court and Ninth Circuit authority, however, and as we now demonstrate,

that authority forecloses the medical necessity and substantive due process defenses raised
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by the OCBC defendants, and dictates that their motion to dissolve or modify the
preliminary injunction be denied.
L THE PRELIMINARY INJUNCTION SHOULD NOT BE DISSOLVED

The OCBC defendants contend that the May 19, 1998 preliminary injunction should
be dissolved because it was improperly entered. In particular, they assert that, “[b]ecause
Defendants did not concede a violation of the CSA, and because the government did not
show a probability of success on the merits, the presumption of irreparable injury does not
apply.” Memorandum in Support of Motion to Dissolve or Modify Preliminary Injunction
(“OCBC Mem.”) at 8.

This argument finds no support as a matter of fact or law. In determining that
preliminary injunctive relief was warranted, this Court expressly found that “the federal
government has established that it is likely to prevail on the merits of its claim that
defendants are in violation of federal law.”™ 3 F. Supp.2d at 1103. In particular, the Court
found that “[i]t is undisputed that marijuana is a controlled substance within the meaning
of § 841(a)” and “[i]t is equally undisputed that defendants distribute marijuana.
D.findants do not challenge the federal government's evidence to the extent it establishes
that defendants provide marijuana to seriously ill patients or their primary caregivers for
personal use by the patient upon a physician's recommendation.” Id. at 1099. The OCBC
defendants” assertion that “the government did not show a probability of success on the
merits,” OCBC Mem. at 8, therefore, is simply wrong.

The OCBC defendants assert, however, that the Ninth Circuit's September 13, 1999
and May 10, 2000 decisions somehow undermine this Court's conclusion that the United
States had established a likelihood of success on the merits. Specifically, they argue that
"[t]his Court based its conclusion that the government was likely to succeed on the merits
on a determination that Defendants could not establish any of their defenses, including

medical necessity and the substantive due process defense," and that "[t]he Ninth Circuit
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has now ruled, however, that Defendants are entitled to both of these defenses." 1d. at 9.
The OCBC defendants thus contend that "[t]he Ninth Circuit's opinions in this case clearly
establish that the government cannot now show either a probability of success on the
merits of its claims that OCBC’s conduct violates the CSA * * * *" d. at 10.

This argument fares no better. As we demonstrate below, see infra Part 11, a
principled application of governing Supreme Court and Ninth Circuit precedent compels
the conclusion that the OCBC defendants’ invocation of the medical necessity and
substantive due process defenses must be rejected. But, even if the OCBC defendants
were ab]et to maintain these defenses as to some of their customers, this would still provide
no basis for dissolution of the preliminary injunction in toto. As this Court correctly noted
In entering the preliminary injunction, neither necessity nor substantive due process has
ever held to “exempt a defendant from the criminal laws on a blanket basis™ or “as a
whole,” 5 F. Supp.2d at 1102, 1103, and the OCBC defendants do not even try to show
that each and every one of the individuals to whom it distributed marijuana could establish
one or both of these affirmative defenses. Nor did the panel’s decisions of September 13,
1999 or May 10, 2000 make any suggestion that the preliminary injunction should be
dissolved. Under these circumstances, the OCBC defendants’ assertion that the United
States “cannot now show * * * a probability of success on the merits,” OCBC Mem. at 10,
cannot withstand scrutiny.

The OCBC defendants are equally wrong in their assertion that, because they did
not concede a violation of the Controlled Substances Act, the presumption of irreparable
injury that arises in statutory enforcement actions “‘does not apply.” Id. at 8. As this Court
correctly observed in determining that preliminary injunctive relief was warranted, in

Miller v. California Pacific Medical Center, 19 F.3d 449, 459 (9th Cir. 1994) (en banc),

the Ninth Circuit “specifically held that the presumption applies if the defendant concedes

the statutory violation or the government demonstrates “that it is likely to prevail on the
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merits.”” 5 F. Supp.2d at 1099 (emphasis in original) (quoting Miller, 19 F.3d at 460).

Hence, because this is a statutory enforcement action, and because the United States
demonstrated a strong likelihood of success on the merits, this Court was quite correct in
determining that "irreparable injury is presumed and the injunction must be granted.” Id.
at 1105. See, e.g., Miller, 19 F.3d at 459 (“In statutory enforcement cases where the
government has-met the 'probability of success' prong of the preliminary injunction test,
we presume it has met the 'possibility of irreparable injury' prong * * * *.”); United States

v. Nutri-Cologv. Inc., 982 F.2d 394, 398 (9th Cir. 1992) (once the government has met the

"probability of success” prong of the preliminary injunction test in a statutory enforcement

action, "further inquiry into irreparable injury is unnecessary"); United States v. Alameda

Gateway. Inc., 953 F. Supp. 1106, 1109 (N.D. Cal. 1996) (“In statutory enforcement

actions * * * [t}he court only inquires as to the possibility of irreparable harm when the
government fails to establish a likelihood of success on the merits.").

Accordingly, because there is no merit whatsoever to the arguments raised by the
OCBC defendants, their motion to dissolve the preliminary injunction should be denied.
II. THE PRELIMINARY INJUNCTION SHOULD NOT BE MODIFIED

The OCBC defendants argue, in the alternative, that “the Ninth Circuit’s opinions
clearly represent compelling circumstances justifying modification of the injunction.”
OCBC Mem. at 10. Specifically, the OCBC defendants contend that “the September 1999
opinion explicitly recognizes the availability of the necessity defense in these
proceedings,” that “the Ninth Circuit has expressly authorized the availability of the
medical necessity defense on a prospective basis through an exception in the already
existing injunction,” and that “the Ninth Circuit has ruled that Defendants’ evidence
entitles them to the requested modification.” 1d. at 10-11. They further urge that “this
same evidence also establishes that the injunction infringes upon the substantive due
process rights of OCBC’s patient-members.” Id. at 11.
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These arguments also must be rejected. The Ninth Circuit manifestly did not rule,
either in its decisions of September 13, 1999 or May 10, 2000, that the OCBC defendants
had established their entitlement to the defenses of medical necessity or substantive due
process. Rather, the Ninth Circuit remanded these issues to this Court for reconsideration
in light of existing circuit authority. See 190 F.3d at 1115 ("On remand, * * * the district

court is instructed to consider, in light of our decision in United States v. Aguilar, 883 F.2d

662, 692 (9th Cir. 1989), the criteria for a medical necessity exemption, and, should it
modify the injunction, to set forth those criteria in the modification order."); No. 99-
15838, 2dOO WL 569509, slip op. at 4 ("[W]e vacate the district court's order and remand
for consideration in light of our prior opinion.").

Moreover, the Ninth Circuit manifestly did not overrule its prior decisions in

Aguilar and Carnohan, which this Court found controlling in its earlier analyses of the

necessity and substantive due process defenses raised by the OCBC and other defendants.
This comes as no surprise, of course, for it is well settled that "'one three-judge panel of
[the Ninth Circuit] cannot reconsider or overrule the decision of a prior panel."" Branch v.

Tunnell, 14 F.3d 449, 456 (9th Cir.) (quoting United States v. Gay, 956 F.2d 322, 327 (9th

Cir.), cert. denied, 506 U.S. 929 (1992)), cert. denied. 512 U.S. 1219 (1994).
Hence, in assessing whether the OCBC defendants have established their
entitlement to the defenses of medical necessity or substantive due process, this Court is

bound by the standards enunciated in Aguilar and Carnohan. As we now show, a faithful

application of these controlling precedents mandates rejection of the OCBC defendants’

requested modification.

A. The Defense of Medical Necessity is Not Available to the OCBC
Defendants

The OCBC defendants contend that the preliminary injunction should be modified
to allow a “medical necessity”™ exemption because “[t]he September 1999 opinion

expressly recognizes the availability of the medical necessity defense in this case™ and
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“expressly recognized that this defense is available prospectively.” OCBC Mem. at 9.
They further assert that “the Ninth Circuit also has concluded that on the record now
before this Court, Defendants have established each element of the medical necessity
defense.” 1d. The OCBC defendants thus argue that they are entitled to a modification of
the injunction that would allow them to distribute marijuana to:
patients whose doctors certify that (1) the patient suffers from a serious
medical condition; (2) if the Eatient does not have access to cannabis the
patient will suffer imminent harm; (3) cannabis is necessary for the treatment
of the patient's medical condition or cannabis will alleviate the medical
condition or szmptoms associated with it; (4) there is no legal alternative to
cannabis for the effective treatment of the patient's medical condition
because the patient has tried other legal alternatives to cannabis and has

found them meffegiye in treating his or her condition, or has found that such
alternatives result in intolerable side effects.

190 F.3d 1113-14.

1. As a preliminary matter, we continue to maintain that Congress has precluded
any possibility of a medical necessity defense for marijuana and other Schedule I

controlled substances. See generallv United States v. Schoon, 971 F.2d 193, 196-97 (9th

Cir. 1991) (defense of necessity available only “when a real legislature would formally do
the same under those circumstances™), cert. denied, 504 U.S. 990 (1992); 1 Walter LaFave
& Austin W. Scott, Jr., Substantive Criminal Law § 5.4, at 631 (1986) (“The defense of
necessity is available only in situations wherein the legislature has not itself, in its criminal
statute, made a determination of values. If it has done so, its decision governs."). Here, by
placing marijuana in Schedule I, which, by definition, means that it has a "high potential
for abuse," "no currently accepted medical use in treatment in the United States," and a
"lack of accepted safety for use under medical supervision," 21 U.S.C. § 812(b)(1),

Congress mandated that no physician or pharmacy may dispense a Schedule I controlled

substance to any patient outside of a strictly controlled research project registered with the
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Drug Enforcement Administration ("DEA"), and approved by the Food and Drug
Administration (“"FDA”). See 21 U.S.C. § 823(f).!

In addition, Congress established an exclusive framework wherein controlled
substances that have been placed in Schedule I (or any other schedule) may be transferred
between, or removed from the five schedules to reflect changes in scientific knowledge.
See 21 U.S.C. § 811. Pursuant to this process, "any interested party" who believes that
medical, scientific, or other relevant data warrants transferring marijuana to a less
restrictive schedule may petition the Administrator of the DEA to initiate a rulemaking
proceedir{g to reschedule marijuana. Id. In such a proceeding, DEA must refer the
rescheduling petition to the FDA for a medical and scientific evaluation, which is binding
on the DEA. Id. § 811(b). Any party aggrieved by a final decision of the DEA may seek
review in the court of appeals. See 21 U.S.C. § 877." The courts of appeals have

uniformly held that this rescheduling process is the exclusive means by which to challenge

marijuana’s placement in Schedule 1.

' In contrast, physicians and pharmacies may lawfully distribute controlled substances in
Schedules II through V consistent with their DEA registration. 21 U.S.C. § 829.

* As recently as 1994, the D.C. Circuit upheld the decision by the DEA Administrator
declining to reschedule marijuana, holding that the DEA Administrator's findings were
“consistent with the view that only rigorous scientific proof can satisfy the [Controlled
Substances Act’s] ‘currently accepted medical use requirement.”” Alliance for Cannabis
Therapeutics v. Drug Enforcement Admin., 15 F.3d 1131, 1137 (D.C. Cir. 1994).

3 See United States v. Burton, 894 F.2d 188, 192 (6th Cir. 1990); cert. denied, 498 U.S. 857
(1990; United States v. Greene, 892 F.2d 453, 455-45 (6th Cir. 1989), cert. denied, 495 U.S. 935
(1990); United States v. Fry, 787 F.2d 903, 905 (4th Cir.), cert. denied, 479 U.S. 861 (1986);
United States v. Wables, 731 F.2d 440, 450 (7th Cir. 1984); United States v. Fogartv, 692 F.2d
542, 548 n. (8th Cir. 1982), cert. denied, 460 U.S. 1040 (1983); United States v. Middleton, 690
F.2d 820, 823 (11th Cir. 1982), cert. denied. 460 U.S. 1051 (1983); United States v. Kiffer, 477
F.2d 349 (2d Cir.), cert. denied. 414 U.S. 831 (1973).
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Finally, in a 1998 "Sense of the Congress" resolution entitled "NOT LEGALIZING

MARIJUANA FOR MEDICINAL USE," Congress declared that:

(1) certain drugs are listed on Schedule I of the Controlled Substances Act if
they have a high potential for abuse, lack any currently accepted medical use in
treatment, and are unsafe, even under medical supervision,

x ok ok

(3) pursuant to section 401 of the Controlled Substances Act, it is illegal to
manufacture, distribute, or dispense marijuana, heroin, LSD, and more than 100
other Schedule I drugs;

(4) pursuant to section 505 of the Federal Food, Drug and Cosmetic Act, before
any drug can be egpproved as a medication in the United States, it must meet
extensive scientific and medical standards established by the Food and Drug
Administration to ensure it is safe and effective;

(5) marijuana and other Schedule I drugs have not been approved by the Food
and Drug Administration to treat any disease or condition;

(6) the Federal Food, Drug and Cosmetic Act already prohibits the sale of any
unapproved drug, including marijuana, that has not been proven safe and effective
for medical purposes and grants the Food and Drug Administration the authority to
enforce this prohibition through seizure and other civil action, as well as through

criminal penalties;

* * * *

(11) Congress continues to support the existing Federal legal process for
determining the safety and efficacy of drugs and opposes efforts to circumvent this
process by legalizing marijuana, and other Schedule I drugs, for medicinal use
without valid scientific evidence and the approval of the Food and Drug
Administration * * * *,

Pub. L. No. 105-277, Div. F, 112 Stat. 2681, 760-61 (1998) (attached as Exhibit 1). This
legislation reaffirms Congress’ continuing adherence to the existing FDA drug approval
process, and its continuing opposition to any effort to allow the medicinal use of marijuana
or other Schedule I controlled substances until they are proven safe and effective based on

appropriate findings by the FDA. See. e.g.. Accardi v. Pennsylvania R.R. Co., 383 U.S.

225,229 (1966) (continuing purpose of Congress reflected in “sense of Congress™

enactment); Harris v. United States, 359 U.S. 19, 22 n.8 (1959) (continuing purpose of

Congress reflected in subsequently-enacted legislation).
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These congressional actions preclude invocation of the medical necessity defense
by the OCBC defendants.* Indeed, following the passage of the 1998 legislation, it cannot
seriously be maintained that, were it presented with the proposed modification offered by
the OCBC defendants, Congress would formally adopt the modification. Yet this is
precisely what the defense of necessity requires. See Schoon, 971 F.2d at 196-97 (defense
of necessity available only “when a real legislature would formally do the same under
those circumstances™).

This conclusion finds additional support in the Supreme Court's decision in United

States v. Rutherford, 442 U.S. 544 (1979). In that case, a class of terminally ill cancer

patients and their spouses brought suit to enjoin the government from interfering with the
interstate shipment and sale of Laetrile, an unapproved drug. The district court granted the
requested relief, and the Tenth Circuit affirmed, holding that the safety and effectiveness
protections of the Food, Drug and Cosmetic Act had no reasonable application to
terminally ill cancer patients since those patients, by definition, would die of cancer

regardless of their treatment.

The Supreme Court unanimously reversed. The Supreme Court held that the Food,

Drug and Cosmetic Act "makes no special provision for drugs used to treat terminally ill

* At least four district courts have reached this conclusion. See United States v. McWilliams.
No. CR 97-997(A)-GHK, slip op. at 2-3 (C.D. Cal. Nov. 5, 1999) ("Because Congress has
already determined that there is no accepted medical use for marijuana, and in the absence of
controlling precedent from the Ninth Circuit, we conclude as a matter of law that the medical
necessity defense is not available in this case.") (attached as Exhibit 2); United States v. Lederer,
Nos. CR-97-558 GEB, slip op. at 5-10 (E.D. Cal. May 21, 1999) ("Since the weighing of values
required for the defense of necessity has already been conducted by Congress' proscription of the
very acts [the defendant] sought to legitimize through his assertion of the defense, [the
defendant's] motion was denied.") (attached as Exhibit 3); United States v- Diana, Nos. CR-98-
068-RHW; CR-98-069-RHW; CR-98-070-RHW; and CR-98-072-RHW, slip op. at 5 (E.D.
Wash. Sept. 21, 1998) (rejecting medical necessity defense because “Congress was aware of the
competing interests in cases such as Defendants’ and addressed them”) (attached as Exhibit 4);
United States v. Allerheilgen. No. 97-40090-01-DES. 1998 WL 918841 (D. Kan. Nov. 19, 1998)
(same) (attached as Exhibit 5).
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patients,” and that "[w]hen construing a statute so explicit in scope," it is the incumbent
upon the courts to give it effect. Id. at 552. The Court therefore rejected the Tenth
Circuit's determination that an exemption from the Act was justified because the safety and
effectiveness standards could have no reasonable application to terminally ill cancer
patients, holding that, "[u]nder our constitutional framework, federal courts do not sit as
councils of revision, empowered to rewrite legislation in accord with their own
conceptions of prudent public policy. * * * * Whether, as a policy matter, an exemption
should be created is a question for legislative judgment, not judicial inference.” Id. at 555,
559.

Similarly here, the question whether an exemption for the medicinal use of
marijuana should be created is one “for legislative judgment, not judicial interference.” Id.
We therefore continue to maintain that Congress has precluded any possibility of a
medical necessity defense for marijuana and other Schedule I controlled substances.®

2. The OCBC defendants” invocation of the medical necessity defense fares no
better on the merits. The Supreme Court has held that, “[u]nder any definition of [the
necessity | defense[] one principle remains constant: if there was a reasonable, legal
alternative to violating the law, *a chance both to refuse to do the criminal act and also to

avoid the threatened harm,’ the defenses will fail.” United States v. Bailey, 444 U.S. 394,

410 (1980). Thus, in United States v. Richardson, 588 F.2d 1235 (9th Cir. 1978), cert.

denied, 441 U.S. 931 (1979), the Ninth Circuit refused to recognize a defense of necessity

in a prosecution for the unlawful smuggling of Laetrile, despite the defendants' insistence
that Laetrile was "needed in the United States to treat cancer patients." Id. at 1239. The
Ninth Circuit concluded that the defense was unavailing because defendants could have

sought "to have the FDA classification of Laetrile set aside or to havé it approved as a new

* To the extent the Court believes that the Ninth Circuit’s September 13, 1999 decision has
foreclosed this argument, however, we wish to preserve this issue.
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drug." Id. See also United States v. Dorrell, 758 F.2d 427, 430-31 (Sth Cir. 1985)

(availability of recourse to the political process precludes necessity defense).

Likewise, in Aguilar, the Ninth Circuit made clear that potential recourse to the
administrative or judicial process vitiates a necessity defense. Although the defendants in
that case urged that their violations of the immigration laws were "necessary" because the
INS "continuously has frustrated the present legal way of obtaining refugee status," 883
F.2d at 693, the Court emphasized that defendants could have (and indeed had) sought to
correct these improprieties in civil litigation. The Ninth Circuit thus affirmed the district
court’s gr‘anting of the government's motion to preclude evidence regarding the necessity
defense. Id.

These cases, and the settled principles they apply, cannot be reconciled with the
proposed modification offered by the OCBC defendants. Like the defendants in

Richardson or Aguilar, the OCBC defendants have recourse to the administrative and

judicial process to advance their claims. Like the defendants in Richardson, the OCBC
defendants can challenge the legislative classification of marijuana by seeking to have it
rescheduled. See 21 U.S.C. § 811(a). In short, the OCBC defendants can seek relief
through the administrative process and can have marijuana’s classification set aside by the
courts if it is determined to be unreasonable or unconstitutional. The existence of these
reasonable, legal alternatives forecloses the proposed modification offered by the OCBC
defendants. See Aguilar, 883 F.2d at 693; Richardson, 588 F.2d at 1239.

3. The proposed modification also fails for lack of specificity. In Aguilar, the
defendants, who were charged with various violations of the immigration laws arising
from their provision of sanctuary to Central American refugees, argued that they were
entitled to present a necessity defense. The Ninth Circuit rejected the defense, in part, on
the ground that there was insufficient evidence that the particular refugees assisted by the
defendants had been in danger of imminent harm:
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We also doubt the sufficiency of the proffer to establish irreparable harm. The offer
fails to spec{f@ that the particular aliens assisted were in danger of imminent harm.
Instead, it refers to general atrocities committed by Salvadoran, Guatemalan, and
Mexican authorities. The only indication that appellants intended to show that the
aliens involved in this action faced imminent harm was their proffer that they
adopted a process to screen aliens in order to assure themselves that those helped
actually were in danger. This allegation fails for lack of specificity. Moreover,
even a specific proffer would establish only appellants deﬁberative assessment that
certain aliens faced imminent harm, and not that these aliens in fact were in danger.
* * * * |p the immigration area * * * allowing this showing to establish a necessity
defense essentially would result in sanctioning the creation of religious boards of
review to determine asylum status. The executive branch, not appellants, is
assigned this task.

883 F.2d at 693 n.28 (emphasis supplied).

Sirhilarly here, defendants’ proposed modification would allow OCBC to distribute
marijuana to an undefined, anonymous class of individuals, based on the assessment of yet
another anonymous group of doctors, as to whether they are entitled to the necessity
defense. Neither a court nor jury would hear the facts that would justify a particular
distribution of marijuana; rather, the modification, in effect, would delegate to private
doctors the task of identifying appropriate users. Borrowing from Aguilar, not only would
such a modification “establish only [the doctors’] deliberative assessment that certain
[OCBC customers] faced imminent harm, and not that these [customers] were in danger,”
it also “essentially would result in sanctioning the creation of [physician] boards of review
to determine” whether a particular OCBC customer was entitled to a necessity defense. Id.
This result cannot be squared with the Ninth Circuit’s analysis in Aguilar.

Indeed, an examination of the declarations submitted by the OCBC defendants in
support of their proposed modification underscores this inherent inconsistency with
Aguilar. Although the proposed modification would allow the OCBC defendants to
distribute marijuana “to patients whose doctors certify” that four specified factors are met,
the OCBC defendants have failed to submit a single declaration from'a physician treating
one of their declarants (the only exception being the declaration of the OCBC’s own

medical director). Thus, if adopted, the proposed modification would succeed in
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effectively removing the Court from any role in determining whether specific individuals
are entitled to maintain a necessity defense, reserving that role entirely for the OCBC
defendants and an anonymous class of physicians. Again, such a result cannot be
reconciled with Aguilar, let alone with the Controlled Substances Act.

4. The OCBC defendants’ proposed modification also is inconsistent with Bailey.
In that case, the. Supreme Court held that the defendants were not entitled to a necessity
instruction after having escaped from prison because they had offered no evidence
justifying their continued absence from custody. 444 U.S. at 412-15. In particular, the

Court held that:

[1]n order to be entitled to an instruction on duress or necessity as a defense to the
crime charged, an escapee must first offer evidence justifying his continued absence
from custody as well as his initial departure, and that an indispensable element of
such an offer is testimony of a bona gde effort to surrender or return to custody as
soon as the claimed duress or necessity had lost its coercive force.

Id. at 412-13.

Similarly here, the OCBC defendants have offered no comparable evidence of a
bona fide effort to comply with federal law as soon as the asserted necessity has lost its
coercive torce. On the contrary, the OCBC defendants straightforwardly seek to distribute
marijuana on a permanent, ongoing basis to its customers under an all-encompassing
“necessity” exemption. This is the very antithesis of the “absolute and uncontrollable

necessity” that is the hallmark of the necessity defense. See The Diana, 74 U.S. (7 Wéll.)

354,360 (1869).

5. We recognize, of course, that. in its September 13, 1999 decision, the Ninth
Circuit panel stated that “[w]e have no doubt that the district court could have modified its
injunction, had it determined to do so in the exercise of its equitable discretion. The
evidence in the record is sufficient to justify the requested injunction.” 190 F.3d at 1115.
But the panel did nor rule on this question; rather, it expressly remanded this issue to this
Court for its independent judgment under the test established in Aguilar. Nor, as we have
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noted above, did the panel purport to overrule Aguilar, and it had no power to do so in any
event. See Branch, 14 F.3d at 456. Under these circumstances, this Court must exercise
its considered judgment as to whether, following the standards enunciated in Bailey and
Aguilar, the proposed modification is warranted. For the reasons set forth above, we
respectfully maintain that the answer to this question is an unequivocal no.

B. Binding Precedent Forecloses the OCBC Defendants’ Substantive Due
Process Claim

The OCBC defendants also contend that the preliminary injunction must be
modified because "[t]he prohibition against the medical use of cannabis plainly infringes
upon the liberty and life interests of these patients to be free from pain and to preserve
their lives."” OCBC Mem. at 14-15. The OCBC defendants further assert that "[t]he
government has offered no evidence, scientific or otherwise, to justify its infringement on
the substantive due process rights of these patients * * * *." Id. at 5.

This contention, too, must be rejected. As this Court correctly determined in
dismissing the counterclaims of the intervenors, the Ninth Circuit's decision in Carnohan
mandates the conclusion that there is no substantive due process right to obtain marijuana
from a medical cannabis cooperative free of the lawful exercise of government police
power. In Carnohan, the Ninth Circuit affirmed the dismissal of a declaratory judgment
action in which the plaintiff had sought to secure the right to obtain and use laetrile for the
vrevention of cancer. The plaintiff had contended that "the state and federal regulatory
schemes [requiring administrative approval of new drugs] are so burdensome when
applied to private individuals as to infringe upon constitutional rights.” Id. at 1122. The
Court rejected the plaintiff's constitutional claim, holding that:

We need not decide whether Carnohan has a constitutional right to treat himself

with home remedies of his own confection. Constitutional rights of privacy and

personal liberty do not give individuals the right to obtain laetrile free of the lawful
exercise of government police power.
Id.
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In reaching this conclusion, the Ninth Circuit cited with approval the Tenth

Circuit's decision in Rutherford v. United States, 616 F.2d 455 (10th Cir.), cert. denied,

449 US. 937 (1980), which held that terminally ill cancer patients had no fundamental
right to obtain laetrile. The Tenth Circuit stated that "the decision by the patient whether
to have a treatment or not is a protected right, but his selection of a particular treatment, or
at least a medication, is within the area of governmental interest in protecting public

health." Rutherford, 616 F.2d at 457. The Carnohan court also relied upon the California

Supreme FZourt's decision in People v. Privitera, 23 Cal.3d 697, 591 P.2d 919, 153 Cal.
Rptr. 431 (1979), cert. denied, 444 U.S. 949 (1979), which held that "the asserted right to
obtain drugs of unproven efficacy is not encompassed by the right of privacy embodied in
either the federal or state Constitutions." Id. at 702, 591 P.2d at 921.

Carnohan is consistent with the overwhelming weight of authority. As we have
noted previously, all other courts of appeals to consider the question have held that
individuals do not have a fundamental right to particular medical treatments. See, e.g.,

Sammon v. New Jersev Bd. of Medical Examiners, 66 F.3d 639, 645 n.10 (3d Cir. 1995)

("'In the absence of extraordinary circumstances, state restrictions on a patient's choice of a
particular treatment also have been found to warrant only rational basis review."); Mitchell

v. Clavton, 995 F.2d 772, 775-76 (7th Cir. 1993) ("A patient does not have a constitutional

right to obtain a particular type of treatment or to obtain treatment from a particular
provider if the government has reasonably prohibited that type of treatment or provider");

United States v. Burzvnski Cancer Research Inst., 819 F.2d 1301, 1313-14 (5th Cir. 1987)

(rejecting cancer patients' claim of constitutional right to obtain antineoplastin drugs), cert.

denied, 484 U.S. 1065 (1988).
More recently, in Kuromiva v. United States, 37 F. Supp. 2d 717 (E.D. Pa. 1999),

the district court rejected a substantive due process challenge to the Controlled Substances

Act's prohibition on the distribution or manufacture of marijuana identical to that raised by
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the OCBC defendants in this case. In pertinent part, the court held that "there is no
fundamental right of privacy to select one's own medical treatment without regard to
criminal laws, and courts have consequently applied only rational review to regulations
affecting these matters.” Id. at 726 (citing, inter alia, Carnohan, 616 F.2d at 1122). See
also Smith v. Shalala, 954 F. Supp. 1, 3 (D.D.C. 1996) (quoting Carnohan, 616 F.2d at

1122, for proposition that there is no substantive due process right "to obtain [unapproved
drugs] free of the lawful exercise of government police power" (alteration in original));

United States v. Vital Health Products. Ltd., 786 F. Supp. 761, 777 (E.D. Wisc. 1992) ("a

claim that American citizens have the freedom to choose whatever medication or treatment

they desire is not grounded in the Fifth, Ninth or Fourteenth Amendment"), aff'd, 985 F.2d

563 (7th Cir. 1993) (Mem.).®
This Court faithfully applied these governing precedents in dismissing the
substantive due process claims of the intervenors. The Court found that:
Carnohan disposes of the Intervenors' claims. Regardless of whether the
Intervenors have a right to treat themselves with marijuana which they themselves
grow (a remedy of their own confection), the Ninth Circuit has held that they do not

have a constitutional right to obtain marijuana from the medical cannabis
cooperatives free of government police power.

February 25, 1999 Memorandum and Order at 2-3 (emphasis in original). This Court also
noted that the intervenors’ argument that marijuana is the only effective treatment for their
symptoms was not persuasive in light of Rutherford. As the Court explained, “[t]he
Rutherford plaintiffs had no other treatment alternative. They believed that without the
laetrile they would die. The Tenth Circuit nonetheless held that the Rutherford plaintiffs
did not have a constitutional right to obtain laetrile.” Id. at 4 (citing Rutherford, 616 F.2d

at 457). Hence, although noting “[t]he plaintiff members * * * believe, and on a motion

¢ We are aware of only one district court decision to the contrary, Andrews v. Ballard, 498 F.
Supp. 1038 (S.D. Tex. 1980) (finding decision to obtain acupuncture treatment encompassed by
the right of privacy), and the continued viability of that decision is questionable after the Fifth
Circuit's decision in Burzvnski. 819 F.2d at 1313-14.
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1] to dismiss the Court must assume they could prove, that marijuana is the only effective

2 | treatment for their symptoms,” this Court concluded that “Carnohan and Rutherford hold
3| * * * that there is no fundamental right to obtain the medication of their choice.” Id. at 5.
4 This Court should adhere to this analysis. Neither of the panel decisions relied

5 | upon by the OCBC defendants supports a different conclusion. The September 13, 1999
6 | panel decision djd not address the OCBC defendants’ substantive due process claim at all,
7| and the May 10, 2000 pane! decision merely remanded the issue to this Court for

8 | reconsideration in light of its September 13, 1999 decision. Neither decision purports to
9 || overrule (;r undermine Carnohan. That case, therefore, continues to control resolution of
10 | this issue, and compels rejection of the OCBC defendants’ substantive due process claim.
11 The OCBC defendants complain, however, that even under Carnohan, Congress'
12| prohibition on the distribution and manufacture of marijuana "violate constitutional rights
13 | if the government's restrictions are irrational or arbitrary." OCBC Mem. at 15. This

14 | contention is easily disposed of. As this Court has previously ruled, "[t]o the extent the
15 | Court has jurisdiction to hear defendants' rational basis challenge, the Court must

16 | nevertheless reject defendants' argument because the Ninth Circuit has previously

17 | determined that the Controlled Substances Act's restrictions on the manufacture and

18 | distribution of marijuana are rational.” December 3, 1998 Order in Case No. 98-0086

19 | (Marin Alliance for Medical Marijuana) slip op. at 1. In reaching this conclusion, the

20 | Court relied on United States v. Mirovan, 577 F.2d 489 (9th Cir. 1978), cert. denied, 439

21| U.S. 896 (1978), in which the Ninth Circuit stated that it "need not again engage in the
22 | task of passing judgment on Congress' legislative assessment of marijuana. As we
23 | recently declared, '[t]he constitutionality of the marijuana laws has been settled adversely

24 i to [the defendant] in this circuit.” 1d. at 495 (quoting United States v: Rogers, 549 F.2d

251107, 108 (9th Cir. 1976)). Hence. like their alleged substantive due process claim, the
26
27
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OCBC defendants' rational basis challenge to the Controlled Substances Act is foreclosed
by binding Ninth Circuit authority.”

C. The Public Interest Weighs A gainst Modification of the Injunction

Finally, the OCBC defendants contend that the public interest weighs in favor of
their requested modification. In particular, they argue that “[t]he Ninth Circuit’s
September 1999 opinion establishes * * * that the injunction is clearly not in the public
interest,” and that the “the government has failed to articulate any interest that would be
harmed by allowing distribution of medical cannabis to sick patients.” OCBC Mem. at 10.

Co;ltrary’ to the OCBC defendants’ assertion that the government has not identified
any interest that would be harmed by allowing the distribution of marijuana, Congress, as
noted above, recently reiterated its continuing adherence to the existing FDA drug
approval process, and its continuing opposition to any effort to allow the use of marijuana
or other Schedule I controlled substances until they are proven safe and effective based on
appropriate findings by the FDA. See Pub. L. No. 105-277, Div. F, 112 Stat. 2681, 760-61
(1998). In particular, Congress emphasized the fact that, “before any drug can be
approved as a medication in the United States, it must meet extensive scientific and
medical standards established by the Food and Drug Administration to ensure it is safe and
effective,” and stated its opposition to attempts to “circumvent this process by legalizing
marijuana, and other Schedule I drugs, for medicinal use without valid scientific evidence

and the approval of the Food and Drug Administration * * * *. Id. The United States

" The OCBC defendants’ contention that “[t]he government has presented no evidence * * *
that the prohibition against all medical use of cannabis is reasonably related to protecting the
public health,” OCBC Mem. at 16, also misses the mark. The Supreme Court has made clear
that "a legislative choice is not subject to courtroom factfinding and may be based on rational
speculation unsupported by evidence or empirical data,” Heller v. Doe, 509 U.S. 312, 320
(1993), and, in any event, the Ninth Circuit has held that the Controlled Substances Act’s
prohibition on the distribution and manufacture of marijuana passes rational basis scrutiny.
Mirovan, 577 F.2d at 495.
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relies upon this express declaration of the public interest by Congress, which ts entitled to
deference.

Indeed, the importance of the existing FDA drug approval process was expressly
recognized by the Supreme Court in Rutherford, in which the Court stated that:

It bears emphasis that although the Court of Appeals' ruling was limited to Laetrile,

its reasoning cannot be so readily contained. To accept the proposition that the

safety and efficacy standards of the Act have no relevance for terminal patients is to

deny the Commissioner's authority over all drugs, however, toxic or ineffectual, for

such individuals. If history is any guide, this new market would not long be

overlooked.
442 U.S. at 557-58. The Rutherford Court also noted that “there is a special sense in
which the relationship between drug effectiveness and safety has meaning in the context of
incurable illnesses. * * * [1]f an individual suffering from a potentially fatal disease
rejects conventional therapy in favor of a drug with no demonstrable curative properties,
the consequences can be irreversible.” Id. at 556. This reasoning is equally applicable n
this case. If the proposed modification were adopted, there is no reason that a defendant
charged with offenses involving other Schedule I controlled substances or unapproved
Amias . eneh as Laetrile -- could not also raise the defense of "medical necessity," thereby
undermining the FDA drug approval process. The proposed modification, therefore, has
the potential to significantly undermine the FDA drug approval process, a result patently at
odds with the public interest as expressed by Conéress and recognized by the Supreme
Court in Rutherford.

Moreover, a careful examination of the caselaw reveals a substantial body of
Supreme Court authority which holds that, in considering the public interest, courts must

defer to Congress’ considered judgment when that judgment is clearly reflected in enacted

legislation. The leading case is Virginian Railway Co. v. System Federation No. 40, 300

U.S. 515 (1937), in which the Supreme Court stated that, “[i]n considering the propriety of
the equitable relief granted here, we cannot ignore the judgment of Congress™ which is

“deliberately expressed in legislation.”™ Id. at 551. This is because “/t/he fact that
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Congress has indicated its purpose [in a statute] is in itself a declaration of the public
interest and policy which should be persuasive in inducing the courts to give relief”” 1d. at
552 (emphasis supplied).

The Supreme Court adopted a similar analysis in Hecht Co. v. Bowles, 321 U.S.

321 (1944). In that case, the Court held that, in cases in which injunctive relief is sought
pursuant to a statutory mandate, a court’s equitable discretion must reflect the “large
objectives” of the Congress’s policy, “[f]or the standards of the public interest not the

requirements of private litigation measure the propriety and need for injunctive relief in

these cases.” Id. at 331.

This principle was reaffirmed in Tennessee Valley Authority v. Hill, 437 U.S. 153

(1978), in which the Supreme Court held that, in examining whether to enter injunctive

relief, a court must be mindful that:

it is * * * emphatically * * * the exclusive province of the Congress not only to
formulate legislative policies and mandate programs and projects, but also to
establish their relative priority for the Nation. Once Congress, exercising its
delegat.ed powers, has decided the order of priorities 1n a given area, 1t 1S for the
Executive to administer the laws and for the courts to enforce them when asked.
1d. a. 19+. And, just this week, the Supreme Court once again reaffirmed that, although it
would “not lightly assume” that Congress meant to restrict the equitable powers of the
federal courts, “where Congress has made its intent clear, ‘we must give effect to that

intent.”” Miller v. French, — S. Ct. —, 2000 WL 773336, at *6 (June 19, 2000) (quoting

Sinclair Refining Co. v. Atkinson, 370 U.S. 195, 215 (1962)) (attached as Exhibit 6).

The Ninth Circuit, too, has previously held that, when Congress directly speaks to

an issue in legislation, it speaks for the public interest. In People v. Tahoe Regional

Planning Agency, 766 F.2d 1319, 1324 (9th Cir. 1985), the Ninth Circuit, citing the

Supreme Court’s decision in Virginian Railway Co., recognized that “[t]he district court

has greater power to fashion equitable relief in defense of the public interest than it has

when only private interests are involved.” and further held that “*[i]t may define the public
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interest by reference to the policies expressed in legislation.” Id. at 1324 (emphasis

supplied). See also Federal Trade Comm'n v. World Wide Factors. Inc., 882 F.2d 344,
346 (9th Cir. 1989) (where the United States is seeking injunctive relief to enforce an Act
of Congress, "[h]arm to the public interest is presumed").®

This overwhelming body of authority demonstrates that, when Congress has made
its intent clear ona particular subject through legislation, it is not a proper role for the
courts to second guess the political branches in determining what is in the public interest.’
Applying ‘these principles to this case, because Congress has clearly expressed its
continuing adherence to existing FDA drug approval process and its continuing opposition
to any effort to allow the use of marijuana or other Schedule I controlled substances until
they are proven safe and effective by the FDA, because that judgment is owed deference

by this Court, and because the proposed modification would have the effect of

% Other courts of appeals have also followed this venerable principle. In United States v.
Marine Shale Processors, 81 F.3d 1329 (5th Cir. 1996), for example, the Fifth Circuit, also citing
Virginian Railway Co., stated that:

When the United States or a sovereign state sues in its capacity as protector of the public
interest, a court may rest an injunction entirely upon a determination that the activity at
issue constitutes a risk of danger to the public. * * * This doctrine draws support from the
extraordinary weight courts of equity place upon the public interests in a suit involving
more than a mere private dispute, and from the deference courts afford the political
branches in identifying and protecting the public interest.

I1d. at 1359 (empbhasis supplied). Likewise, in Able v. United States, 44 F.3d 128 (2d Cir. 1995)
(per curiam), the Second Circuit held that, when "the full play of the democratic process
involving both the legislative and executive branches has produced a policy in the name of the
public interest embodied in a statute and implementing regulation," it would be inappropriate for
a court "to substitute its own determination of the public interest for that arrived at by the
political branches, whether or not there may be doubt regarding the wisdom of their conclusion."

Id. at 131-32. )

® Moreover, it is axiomatic that the clearly expressed will of Congress regarding federal law
trumps any countervailing actions taken by the State of California or the Oakland City Council.
See United v. Curtis, 965 F.2d 610, 616 (8th Cir. 1992) ("It is a basic principle of constitutional
law that, under the Supremacy Clause of Article VI of the Constitution, federal law supersedes

state law where there is an outright conflict between such laws.").
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undermining this drug approval process, see Rutherford, 442 U.S. at 557-58, the public
interest unquestionably weighs against modification of the preliminary injunction.

We acknowledge, of course, that in its September 13, 1999 decision, the panel
stated that the United States “has yet to identify any interest it may have in blocking the
distribution of cannabis to those with medical needs, relying exclusively on its general
interest in enforcing its statutes.” 190 F.3d at 1115. The panel did not discuss the 1998

legislation in making this statement, however, nor did the panel purport to overrule

Virginian Railwav Co. and the other Supreme Court precedents cited above and, indeed,

had no power to do so. See State Oil Co. v. Khan, 522 U.S. 3, 20 (1997) (“The Court of

Appeals was correct in applying [stare decisis] * * * for it is this Court’s prerogative alone

to overrule one of its precedents.”); Virginian Railway Co. and its progeny, therefore, are

controlling, and require deference to Congress’ judgment of the public interest.
CONCLUSION
For the foregoing reasons, the OCBC defendants™ motion to dissolve or modify the

preliminary injunction order should be denied.

Respectfully submitted,
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P.L.105-277 * * WS OF 105® CONG.—2™ SESS. Oct. 21

SEC. 3. ADDITIONAL REQUIREMENTS FOR THE USE OF FUNDS UNDER
THE VIOLENT OFFENDER INCARCERATION AND TRUTH-IN-
SENTENCING GRANTS PROGRAM.

Section 20105(b) of the Violent Crime Control and Law Enforcement Act of 1994 is
amended to read as follows:
“(b) ADDITIONAL REQUIREMENTS.--

“(1) ELIGIBILITY FOR GRANT .--To be eligible to receive a grant under section
20103 or section 20104, a State shall—

“(A) provide assurances to the Attorney General that the State has
implemented or will implement not later than 18 months after the date of the
enactment of this subtitle, policies that provide for the recognition of the rights of
crime victims; and

“(B) subject to the limitation of paragraph (2), no later than September 1,
2000, consider a program of drug testing and intervention for appropriate
categories of convicted offenders during periods of incarceration and
postincarceration and criminal justice supervision, with sanctions including denial
or revocation of release for positive drug tests, consistent with guidelines issued by
the Attorney General.

“(2) USE OF FUNDS .--Beginning in fiscal year 1999, not more than 10 percent of
the funds provided under section 20103 or section 20104 of this subtitle may be
applied to the cost of offender drug testing and intervention programs during periods
of incarceration and post-incarceration criminal justice supervision, consistent with
guidelines issued by the Attorney General. Further. such funds may be used by the
States to pay the costs of providing to the Attorney General a baseline study on their
prison drug abuse problem. Such studies shall be consistent with guidelines issued by

the Attorney General.”.
DIVISION F—NOT LEGALIZING MARIJUANA FOR MEDICINAL USE

e e h s pre BN AIYY ikt A R e« i L

It is the sense of the Congress that—
(1) certain drugs are listed on Schedule I of the Controlled Substances Act if they

have a high potential for abuse, lack any currently accepted medical use in treatment,
and are unsafe, even under medical supervision;

(2) the consequences of illegal use of Schedule I drugs are well documented,
particularly with regard to physical health, highway safety, and criminal activity;

(3) pursuant to section 401 of the Controlled Substances Act, it is illegal to
manufacture, distribute, or dispense marijuana, heroin, LSD, and more than 100 other
Schedule I drugs;

(4) pursuant to section 505 of the Federal Food, Drug and Cosmetic Act, before
any drug can be approved as a medication in the United States, it must meet extensive
scientific and medical standards established by the Food and Drug Administration to
ensure it is safe and effective;

(5) marijuana and other Schedule 1 drugs have not been approved by the Food and
Drug Administration to treat any disease or condition; N

(6) the Federal Food, Drug and Cosmetic Act already prohibits the sale of any
unapproved drug, including marijuana, that

112 STAT. 2681-760
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has not been proven safe and effective for medical purposes and grants the Food and
Drug Administration the authority to enforce this prohibition through seizure and
other civil action, as well as through criminal penalties;

(7) marijuana use by children in grades 8 through 12 declined steadily from 1980
to 1992, but, from 1992 to 1996, has dramatically increased by 253 percent among 8th
graders, 151 percent among 10th graders, and 84 percent among 12th graders, and the
average age of first-time use of marijuana is now younger than it has ever been;

(8) according to the 1997 survey by the Center on Addiction and Substance Abuse
at Columbia University, 500,000 8th graders began using marijuana in the 6th and 7th
grades;

(9) according to that same 1997 survey, youths between the ages of 12 and 17 who
use marijuana are 85 times more likely to use cocaine than those who abstain from
marijuana, and 60 percent of adolescents who use marijuana before the age of 15 will
later use cocaine; and

(10) the rate of illegal drug use among youth is linked to their perceptions of the
health and safety risks of those drugs. and the ambiguous cultural messages about
marijuana use are contributing to a growing acceptance of marijuana use among
children and teenagers; h

(11) Congress continues to support the existing Federal legal process for
determining the safety and efficacy of drugs and opposes efforts to circumvent this
process by legalizing marijuana, and other Schedule I drugs. for medicinal use without
valid scientific evidence and the approval of the Food and Drug Administration; and

(12) not later than 90 days after the date of the enactment of this Act—

(A) the Attorney General shall submit to the Committees on the Judiciary of
the House of Representatives and the Senate a report on—
(i) the total quantity of marijuana eradicated in the United States during the
period from 1992 through 1997; and
(ii) the annual number of arrests and prosecutions for Federal marijuana
offenses during the period described in clause (i); and
(B) the Commissioner of Foods and Drugs shall submit to the Committee on

Commerce of the House of Representatives and the Committee on Labor and

Human Resources of the Senate a report on the specific efforts underway to

enforce sections 304 and 505 of the Federal Food, Drug and Cosmetic Act with

respect to marijuana and other Schedule I drugs.

DIVISION G—FOREIGN AFFAIRS REFORM AND RESTRUCTURING ACT OF 1998

SEC. 1001. SHORT TITLE.

This division may be cited as the “Foreign Affairs Reform and Restructuring Act of
1998".

112 STAT. 2681-761
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FALED
CLERK 11§ DISTRICT COURT

Wy 581

CONTRAL DIRTAICY OF CAUDANIA
Lid o0IRTY

ONITED STATES DISTRICT COURT
CENTRAL DISTRICT OP CALIZORMIA

Ch 97-997 (A) -GAK
WEHORANDUN AND. ORDER

UNITED STATES OP AMERICA
me.,

Plainciff,

PETER McWILLIAMS,
TODD McCORMICK, ET. AL.

}
)
)
)
)
)
vs, )
1
)
)
)
Defendanta )

)

)

Thie matzer comes before the court on the government's moticna i
limine to precludas evidence relating to dafendancs’ medical
conditions, defendanta’ reliance on advice of counsel, Proposition
215, the closed single patient investigative new drug program, the
medical usefulness of marijuana, and the admisgibility of the medical
nezeogity defense. ftar cavefully reviewing the proffers and
arguments and authorities presented in the partics’ briefing and
cansidering the arguments made by counsel in copern court, we rule as

follows:

SER 626
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I. Hedical Necessity Defense
ve conclude that the medical necessity defensge is not available

as 2 matter of law. The nacessity defense is only available |
whare che lsgislature “has not itself, in ite crimimal statute, made a '
detarminstion of values. If it has dane so, its decision governs.” '
1 LaFave & Scott, Substantive Crimipal law § 5.4, at €31 (1986). The
Controlled Substances Act ("CSA®) does not merely prohibix the use of
uxi)uun. but by clasaifying marijuana as a Schedule I substance,

Congress has explidtly detox:ﬁutd khat- ﬁrijw has Bo Mbd
medical use, and no accepted safaty for usc under madical supervision.
21 U.5.C. §-812 Schedule I (b} (1). By requesting this Court to allow
them to assert the medical mecessity defense, tha dafendants seek to
contradict this explicit Cocgresaicnal detexmination. Sas Stara v
Hilliams, 968 P. 24 26, 30 (C.A. Wash. 1998) (“The legislature has
determined that marijuana has no accepted medical use. [(The
defendant] has no fundzmertal right te have marijuaca as his preferred

treatment over the State‘s objections.”)

Furthermore, cthe defendants’ raliance an tmited Starexy v Caklanc
Capcahtas Ruyarn’ Cooperative, 1599 WL 705085 (Sth Cir. 1988) [“0CEC®),

is misplaced. The Ninth Circuit nelthex addressed rer decided in its
opinion the pracise iesue of wiether the CSA precludes the use af thea
medical necessity defense. Even if this issue had been preaented to
the Court in oral or written argument, the Ninth Circuit nonecheless
chose not to rule on it.

Bacausa Congress has already determined that there 1S no accegpted

medical use for marijuana, and in the abscnce of controlling precedant

SER 627
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as a matter of law, ws concluds that tha defendants cannot meet the

http://fwww petertrial.com/ruling ht

from the Ninth Circuic, we conclude as a matter of law that the
medical necessity defense is not available in this case.

Bowever, even if the medical necessity defense were not precloded

threshold requiraments for asserting a neccasity defense. The fourth
prong of tha defansa, as sat forth in [nired Statea v. Aguilax, 883 F.
24 662, 793 (9th Cir. 1583}, requirea a showing that the defendants
have no legal alternative to their criminal conduct available to them.
14. at €33. -Hare, the dafendants do bave lagal alternatives, vhich
include petitioning the DEA to readhadile warijuina; iﬂﬁ!w _ ™
with the FOA to conduct resaarch on tha madical uses of -azijgana.

Saa Inirad Srares vy, Bichaxdson, 588 P. 24 1235, 1239 {sth C;t. 1978)
(denying medical necesaity defanse on grounde thar defendants had

alternative legal course of action, including petitioning the FLA to

reclassify Laetrile). Thus, even if the medical necessity defense

were not precluded as a matter of law by tha CSA, defendants would be
unable to meet the threshold reguircments for asserting the defense.

Therefore, wa GRANT the government’s potion in liminae to precluce
the dafendancs from asserting the medical recessity defense.

ITI. Defendanta’ Bvidontiary Proffers Regarding Proposition 215,
Defendants’ Medical Conditiocns, Defendants’ Rellance oz Advice of
Counsel, and the Madical Tsefulness of Marijuxaa
In light of tha governmentc'’'s plan te dismise its charges relating

to intent to distribute, we nmed not cecide the merils of the

dafendants’ evidentiary proffers ralating to proposition 215, the
deferdants’ medical conditicos, their rellance on advice of counsel,
and the medical usefulness cf marijuara. We conclude rhac all of

thexe proffers are irrslevant to the remaining charges of

SER 62
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1] manufacturing marajuana. Furthermore, to the extent that the

2| defendanzs intend to offer this evidence to show that thay did not

3] intend to violate tha law, this evidence is irralevant as a matter of
4] law because intent to violate the law is not an element of the

5| offenses charged. We therefore GRANT the government’'a soticns in

6l 1imine: 1) to preclude evidence of Proposition 215, the closed single
7| patient {nvestigative new dxug progzasm, and the medical usefulness of
8] mariquana; 2) to precluda the advice of counsel defense; and 3) to

s| preclude evidance of dafendants® sedical conditians.

16  Evidence on these subjectid shall not be permitted. Cousel for
311 defandants are instructsd not to make any reference, in whatever farm,
12] including but not limited to argument, quest{ons, cormants, teatimony
13! or evidancs, to Mizlm 218, the wedical usefulness of marijuana,
14} the closed single patient {nvestigative new drug program, defendantse’
15| reliance on the advice of counsel, and defendants’ medical conditaons.

16] counsel are further instructed to assure that no other persons,

17} imeluding their cllents (the defendants) and their witnesses, maka ary

18| such prohibited references at trial.

N
=}
-

T IS 50 ORDERED

23

22 Dated: November 5, 18939 .
23 /

24

George H. Xing

23 Unitced States Distrikr Judge
26
27
28
4

(The investigative new drug program is the one in which the federal government sends marij i
i arijuana to 8 pati
month for medical purposes and has been since 1972.) & ! patients each
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WAY 8] 1959
Lo L

WY,

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

R

R 5-37-558 GEB

)

Plaintiff, ORDER DENYING RELEASE PENDING

SENTENCE

V.

MARTIN LEDERER anc
B.E. SMITH,

Defencants.

Following Defendant B.E. Smith's conviction by a jury on May
2}, 188¢, his counsel argued that he not be detained pending sentence.
vnaer the Bail Reform Act, Smith is reguired to be detained pending
sentence unless the court finds "there is a substantial likelihood
that a motion for acquittal or new trial will be granted: or . . . an
attorney fecr the Government has recommended that no sentence of
imprisonment be imposed on [Smith}."' 18 U.S.C. § 3143(a) (2) (A).

Since the government recommends imprisonment, I must examine

whether substantial questions exist which are likely to result in an

! If Smith prevails under either of there two requirements,

the Court must still detain Smith unless it finds that Smith is not
likely to flee or pose a danger to the safety of any other person or
the community if he is not detained. See 18 U.S.C. § 3143(a) (2)(B).

1

/2/
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order for a new trial or acquittel. “[T)he word ‘Substantial' defines
the level of merit required in the guestion raised . . . while the
phrase ‘likely to result in [a new trial]' defines the type of
guestion that must be presented.” United States v. Handy, 761 F.2d
1279, 1281 (9th Cir. 1985). ™“[A] ‘substantial question’ is one that
is ‘fairly debatable,’ or fairly doubtful. 1In short, a ‘substantial
guestion’ is one of more substance than would be necessary to a
finding that it was not frivolous.”? Id. at 1283.

Several issues that Smith raised during the trial were
examined under this standard. Each issue was pbreviously addressed and
rejected orally on the record. On Sep;ember 23, 1998, 1 also issued a
written crder denying discovery on Smith's selective prosecution
defense, and on May 13, 199%, I issued a written order denying Smith's
recusazl motion.

I do neot find that any of the legal rulings on these issues
involve substantial guestions likely to result in an order for a new
trizl or acquittal. The challenged rulings are addressed below.

1. Discovery and Selective Prosecution

The first adverse ruling Smith received was the ruling on
his request for discovery in connection with his selective prosecution
claim. Smith's reguest was denied because, as the Ninth Circuit

stated in United States v. Turner, 104 F.3d 1180 (19%7), to obtain

discovery, the defendant must make the "appropriate threshold showing”

- Smith was unable to identify substantial questions before he
was ordered detained. As Smith was being led away pursuant to the
detention order, however, Smith's lawyer attempted to argue that other
substantial questions exist. Since I had already decided the issue by
that time, I directed Smith's lawyer to put his arguments in writing
and to file them.
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that he would succeed on the defense of selective prosecution by
demonstrating "that the federal prosecutorial policy 'had a
discriminatory effect and that it was motivated by a discriminatory

purpose through the presentation of "some evidence that similarly
situated defendants . . . could have been prosecuted, but were not."

Id. at 1184 (gquoting United States v. Armstrong, 517 U.S. 456, 469,

470 (1996) ).
Although Smith argued he had produced some evidence that the
government prosecuted him to suppress his speech, given the factual

ccntext in o owhi

5

ch the precsecution =zrose, neither this zrgumen:t nor tho
public protest evidence Smith proffered constituted "some evidence" of
discriminatory purpose. Consistent with the Supreme Court's

observation in Wayte v. United States, 470 U.S. 598 (1985), to allow

ary crimiral to obtain immunity from prosecution simply by reporting
himself and claiming that he did so in order to "protest" the law is
untenable where "[tlhe First Amendment confers no such immunity from
prosecuzion." Id. at 614. Nor does coupling speech with cultivation

¢I marijuana, which is illegal under federal law, transform these

activities into protected political dissent. Such "protest
viclations" "are not a protected form of political dissent." United
States v. Ness, 652 F.2d 8%C, 892 (8th Cir. 1981). Rather, insofar as

a protest group engages in such violations, it is obvious that proper
prosecutorial consideraticns, such as deterrence of wide-spread
violations of the marijuana cultivation laws, "will inevitably lead to
the prosecution of numerous protest violators." Id.

Smith effectively selected himself for prosecution by

violating federal marijuana cultivation law and then speaking publicly
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about that violation. See Wavyte, 470 U.S. at 614. Even assuming that
law enforcement officers monitored Smith's speech, this fact does not
amount to "“some evidence" that Smith was prosecuted because of his
speech. Law enforcement officers are not required to ignore public
pronouncements about violations of law, and Smith cannot insulate
himself from prosecution simply by cloaking his admissions of illegal
activity in‘protest speech.

Smith further failed to present "some evidence" showing that
others similarly situated had not been prosecuted. He relied solely
cn procccutcorial gulidelinee to acsscrt thot deviation freom these
guidelines satisfies the requisite showing. The only factor Smith
asserted that caused him to be considered the same as this guideline
group was the number of marijuana plants grown by the group. However,
as the Ninth Circuit reveals in United States v. Estrada-Plata, 57
F.3d 757, 761 {(9th Cir. 1995), one is not similarly situated with
cthers when distinguishing characteristics exist such as criminal

history. See also United States v Olvis, 97 F.3d 738, 744 (4th Cir.

1996) (“{I)n determining whether persons are similarly situated for
egqual protection purposes, a court must examine all relevant
factors.”).

As observed in the Order filed in this case on September 23,
1998, distinguishing characteristics existed between Smith and the
guideline group with which he sought to be situated. Smith was
growing marijuana on the property of Martin Lederer, who was involved
in marijuana cultivation in the past. Lederer was convicted of
misprision cof a felony on March 10, 1995, for permitting his property

to be used to grow marijuana. See Order filed Septi 23, 1998, at 3-4.

SER 634




—

D N0 0 3 N bW N

NN NN N RN DN N e e e e ea e o e e s
00 N1 AN L b WY = OO o N B W N

Exhibit F to defendants' motion showed that "subsequent to the Lederer
[federal criminal)] case, the Lederer property was arrested by the
United States for seizure and forfeiture under 21 U.S.C. § 881."
Lederer was living on the property under a Stipulation for Occupancy
Agreement with the United States at the time of the offenses for which
he and Smith were indicted in this action. Thus, the United States
Attorney's .Office had a particular interest in the subject property.
Under these circumstances, Smith failed to present "some evidence"
that there exist a group that possesses similar characteristics as
defendants with wham Smith covld be compzred ir order to make ocut the

selection element of a selective prosecution claim. See United States

v. Aguilar, 883 F.2d 662, 706 (9th Cir. 19889) (“our task is to
identify an appropriate control group. Absent a similarly situated
contrcl group, the presecution of a defendant exercising his
constitutionel rights proves nothing. ‘Discrimination cannot exist in
a vacuum; it can be found only in the unequal treatment of people in
similar circumstances.'”).

For these stated reasons, Smith failed to present some
evidence tending to show the existence of the essential elements of a
selective prosecution claim and his reguest for discovery motion weas
properly deried.

2. Medical Necessity Defense

Smith moved in limine for an order that would alleow him to
introduce evidence on the medical necessity defense against the
marijuana possession and cultivation charges. He argued that his
prosecution under the Federal Controlled Substances Act interfered

with his need to provide medical marijuana to California patients
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under California's‘voters' recently-approved Compassionate Use Act of
1996 ("Compassionate Use Act"). Smith contended that the actions he
undertook "were necessary to avoid harm to the individuals who
designated him as their caregiver"” responsible for supplying them with
marijuana.

The defense was precluded because the evidence described in
Smith's offer of proof was insufficient as a matter of law to support

the defense. United States v. Schoon, 971 F.2d 193, 195 (9th Cir.

1991). The necessity defense is premised on & resolution of

ccnflicting public policy icsues invelving a2 dilemma resolved by

[

violation of the literal language of a criminal law to accomplish a

greater good for society.

It therefore justifies criminal acts taken to
avert a greater harm, maximizing social welfare by
allowing a crime to be committed where the social
benefits of the crime outweigh the social costs of
failing toc commit the crime. . . . (9] What all
the traditional necessity cases have in common is
that the commission of the "crime" averted the
occurrence of an even greater "harm.” In some
sense, the necessity defense allows [courts] to
act as individual legislatures, amending a
particular criminel provision or crafting a one-
time exception to it . . . when a real legislature
would formally do the same under those
circumstances. For example, by allowing prisoners
who escape a burning jail to claim the
justification of necessity, we assume the
lawmaker, confronting this problem, would have
allowed for an exception to the law proscribing
prison escapes.

Schoor, 971 F.2d at 196€-97.

However, where Congress has enacted law which prescribes
congressional resolution of conflicting public matters, it follows
that the defense of necessity is abrogated by the enactment absent a

showing that Congress would formally allow the defense under the
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circumstances in a particular case. This is because when Congress
makes a value judgment with respect to behavior in a statutory
eractment, that enactment becomes a proscription evincing national
public policy. Thus, as LaFave and Scott explain:

The defense of necessity is available only in

situations wherein the legislature has not itself,

in its criminal statute, made a determination of

values. If it has done so, its decision governs.
1 LaFave & Scott, Substantive Criminal Law § 5.4, 631 (1986).

"[Wlhile the policy underlying the necessity defense is the
oromotion of areater values at the exnense of lesser values, it does
not fcllow that the law should excuse ;riminal activity intended to
express the (actor's] disagreement with the positions reached by the

lawmaking branches cf the [federall government. United States V.

Norrell, 758 F.2d 427, £32 (9th Cir. 1985). To hold otherwise would
allow the deferse tc "transgress the principle of separation of
powers." I1d.

Wwhat Smith sought to do by way of the necessity defense

- .12 “ransgress the separation of powers principle, because it is not

reasonable to assume that Congress would formally except from the
coverage of the federal drug laws the conduct of which Smith was
convicted in this case. CUnder the federal statutory scheme
proscribing controlled substances, marijuana is categorized as a

Schedule I controlled substance, the most restrictive category.

2lliance for Cannabis Therapeutics, 15 F.3d 1131, 1133 (D.C. Cir.

1994). Schedule I controlled substances may be obtained and used
lawfully only by docters whc submit a detailed research protocol for

approval by the Food and Drug Administration and who agree to abide by
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strict recordkeeping and storage rules. Id.; citing 21 C.F.R.
§§ 1301.33, 1301.42.

The [Controlled Substances Act] allows the
Attorney General to reschedule a drug if [s})he
finds that it does not meet the criteria for the
schedule to which it has been assigned. 21
U.S.C. § 811(a). The Attorney General has
delegated this authority to the Administrator [of
the Drug Enforcement Administration]. See 28
C.F.R. § 0.100(b). 1In rescheduling a drug, the
Administrator must consider, inter alia,
"[s)cientific evidence of ([the drug's]
pharmacological effect, if known," and "[t]he
state of current scientific knowledge regarding
the drug or other substance.”" 21 v.s.c. §

811 (c) (2), (3).

A drug is placed in Schedule 1 if (1) it "has a
high potential for abuse,” (2) it has "no
currently accepted medical use in treatment in the
United States,"” and (3) "[tlhere is a lack of
accepted safety for use of the drug . . . under
medical supervision." 21 U.S.C. § 812(b) (1)
(1988). Tre Schedule II criteria are somewhat
different: (1) the drug "has a high potential for
abuse," (2) it "has a currently accepted medical
use in treetment in the United States or a
currently accepted medical use with severe
restrictions,"” and (3) "[albuse of the drug

may lead to severe psychological or physical
dependence." 21 U.5.C. § 812 (b) {2) (1988).

L.liance for Cannabis Therapeutics V. Druc Enforcement Administratior,

15 F.3d 1131, 1132 (D.C. Cir. 1994).

Thus, the statutory scheme clearly provides for agency
consideration of the very factors Smith asked the Court to analyze in
the context of a medical necessity defense.® Smith cannot bypass the
prescribed administrative procedures by collaterally attacking

marijuana's designation through invocation of the necessity defense in

3 Tt should be noted that Smith did not challenge the
legitimacy of these provisions for altering the schedule of marijuana,
nor has he indicated that he has attempted to alter. marijuana's
designatiorn as "Schedule I" by this process.

8
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this Court. "[Dleliberate flouting of administrative processes could
weaken the effectiveness of an agency by encouraging people to ignore

its procedures." McKart v. United States, 395 U.S. 185, 195 (1969).

Beyond lacking the constitutional authority to do so, the Court also
Jacks the expertise to conduct the inquiry with which the agency has
been congressionally charged. "[S]ince agency decisions

frequently reguire expertise, the agency should be given the first
chance to . . . apply that expertise." Id. In light of this
statutory scheme and the agency's congressionally delegated
discretinmnarv powers that require special expertise, the cour® "[{dres!
not sit to render judgments upen the legality of the conduct of the
government &t the request of any person who asks ([the court] because
re happens to think that what the government is doing 1is wrong."

United States v. May, 622 F.2d 100C, 1009 (9th Cir. 1980). Otherwise,

the court would usurp the functions that the Constitution has given to

Congress, id., and Congress, in turn, has given to the agency, se€e

w

U.S. 194.

Since the weighing of values required for the defense of
necessity has already been conducted by Congress' proscription of the
very acts Smith sought to legitimize through his assertion of the
defense, Smith's motion was denied.

While 1 firmly believe that a necessity defense cannot apply
here, assuming arguendo that such a defense could apply to invoke the
defense, Smith was required to establish the existence of four

factors. Under United States V. Aguilar, 863 F.2d 662, 692-93 (9th

Cir. 1989). Smith failed to establish the fourth Aguilar factor: the

absence of lecal alternatives to his alleged violation of federal drug
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laws that prohibit growing and dispensing marijuana. As the Ninth
Circuit stated in Schoon, 971 F.2d at 198, "([t]lhe necessity defense
requires the absence of any legal alternative to the contemplated
illegal conduct which could reasonably be expected to abate an
imminent evil,” and "legal alternatives will never be deemed exhausted
when the harm can be mitigated by congressional action." The Ninth
Circuit further stated in Schoon, 971 F.2d at 198-99, "the
possibility" of congressional action satisfies the "reasonableness
requirement in judging whether alternatives exist" for the claimed
"necessary" action. Consemuently, even when it is doubtful that
Congress will change 1its mind about national peclicy evinced in federal
statutes, the availability of recourse to the political process will
preclude the necessity defense for those who seek to challenge the
pclicy. Dorrell, 758 F.2d at 432. Thus, the availapility of this
option would prevent Smith from raising the necessity defense in this

case. See United States v. Richardson, 588 F.2d 1235, 1238 (9th Cir.

1978) (precluding a medical necessity defense where the defendants
could have taken "the obvious optional course of action . . . to
render the 'necessary' action legal [by] . . . seeking to have the

[Food & Drug Administration] classification of Laetrile set aside or
to have it approved as a new drug").

For these reasons, Smith's medical necessity defense was
rejected.

3. B844(a) Defense

Smith's defense under 21 U.S.C. § 844 (a) was also rejected
because Smith failed to show during in limine proceedings prior to

trial that he could assert a viable defense under § 844 (a).

10

SER 640




Therefore, proof concerning this defense was irrelevant at trial.
The Ninth Circuit has held that a district court may limit

evidence to proof that is legally relevant. United States v,

Komisaruk, 885 F.2d 490, 493 (9th Cir. 1989). Thus, evidence may be
excluded following an in limine hearing when it is determined that the
evidence described in a "defendant's offer of proof is insufficient as
a matter of law to establish a defense." 1d.

smith neither proffered evidence supporting his contention
that he had a viable defense under § 844 (a) nor law supporting his
contentinn that marijuana. a Schedule T drug. could be vsed as Smith
opined. Cases addressing Schedule I drugs show that Smith's position

is legally incorrect. As stated in Roe V. Ingraham, 480 F.2d 102, 103

(2d Cir. 1973), "Schedule I lists drugs with & high potential for
abuse, for which there is no generally recognized medical use.
The District of Columbia Circuit Court of Appeals states in Alliance

for Cannabis Therapeutics v. DEA, 15 F.3d 1131, 1133 (D.C. Cir. 1994),

that "marijuana is assigned by statute to Schedule I, the most
restrictive of [the categories]. Schedule I drugs may be obtained and
used lawfully only by doctors who submit a detailed strict
recordkeeping and storage rules.” Id. That Circuit also stated in

Narional Orcanization for the Reform of Mariiuana Laws (NORML) v. DEA,

559 F.24 735, 751 (D.C. Cir. 1977), that "the primary difference
between substances in CSA Schedule I and those 1in Schedule 11 is that
the former may be used for research only, whereas the latter may be
prescribed by licensed physicians." The Eleventh Circuit states in

United States v. Kerr, 778 F.2d €90, 698 n.7 (1llth Cir. 1985) that

"Schedule I drugs . . . cannot be sold in & pharmacy." Further, Title

11
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21 U.S.C. § Bl12(b) prescribes that a Schedule I "drug or other
substance has no currently accepted medical use in treatment in the
United States." To lawfully manufacture or distribute “any controlled
substance or list I chemical”, a person is required to “obtain
annually a registration issued by the Attorney General in accordance
with the rules and regulations promulgated by [her].” 21 U.S.C.

§ 822(1). .Since this law revealed that Smith's offer of proof failed
to establish what was required before he could present a viable
defense under the clause in § 844 (a) on which Smith relied, the

defense was stricken.

4. Entrapment by Es;oopel Defense

Smith's motion under the entrapment by estoppel defense was
alsc rejected since his proffered evidence was in sharp contrast to
the type of evidence sufficient to justify use of that defense. Fatal
to this defense was Smith's failure to proffer evidence that he relied
on any authorized federal covernment official empowered to render the
cla:med erroneous advice that it was ckay for him to engage in the
. 2.---2 conduct or an authorized agent who was given the authority
from the federal government to give such advice.

As stated in United States v. Brebner, 951 F.2d 1017, 1024

(9th Cir. 1991), "the defendant must show [1] that he relied on the
false information and (2] that his reliance was reasonable." The
court states in Brebner that "in asserting an entrapment by estoppel
defense to charges of violating federal law, a defendant is required
to show reliance either on a federal government official empowered to
render the claimed erroneous advice, or on an authorized agent of the

federal government who . . . has been granted the authority from the

12
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federal government to render such advice." Id. at 1027.

None of the evidence Smith proffered authorized him to
engage in the marijuana activities for which he was convicted under
federal law. In fact, Smith admitted in his May 7, 1999, filing in
support of the defense of entrapment by estoppel that the federal
government toock action against marijuana buyers' clubs to close them;
that the Trinity County District Attorney refused to implement tHe
Compassionate Use Act, stating that it would be "'business as usual'
regarding marijuana prosecutions."

Nevertheless, Smith said he "relied on an order from a2
licensed physician at a Veteran's Administration hospital who
authorized the medical use of marijuana for a patient. Although the
Court assumed the truth of that assertion for purposes of the in
limine ruling, the assertion did not satisfy the reguirement which
obligated Smith to show he relied on an authorized federal government
official empowered to render the claimed erroneous advice. Smith knew
that the federal government was bent on enforcing federal drug laws
--2 »35 -zken action against marijuana buyers' clubs to close them.

When Smith's proffered evidence was evaluated in light of

the elements of the entrapment by estoppel defense, it revealed that

Smith's evidence presented, at most, "conflicting indications about
his possession and growth of marijuana.” 3See United States v. Smith,
940 F.2d 710, 715 {(1st Cir. 19%1). But as the First Circuit stated in
Smith, "the 'mixed message' could not reasonably have invited Smith's

reliance and, therefore, would not have justified a finding of
entrapment by estoppel. Nothing about Smith's proffered evidence

showed his marijuana activities were authorized by federal officials
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or others granted the authority from the federal government to render
such advice.

Therefore, his entrapment by estoppel defense was stricken.

5. Mistake of Law Defense

The truism about Smith's entrapment by estoppel defense is-
that it was actually a mistake of law defense. He was essentially
trying ta present evidence before the jury indicating that
California's passage of the Compassicnate Use Act caused him to be
mistaken about whether federal drug laws applied to marijuana after
that passaqge. This ~lassi~ mistake of law defense is invalid and nct

permitted under federal law.

Irn United States v. de Cruz, 82 F.3d 856, 8€7 (9th Cir.

199€), the Ninth Circuit stated that since the defendant ir that case
"sought to introduce facts which established that she did not know
that her conduct viclated federal law," she sought to present "a

{

classic mistake or ignorance of law argument," and as such, an invalid
defense. In de Cruz the defendant was charged with "knowingly
receiving and accepting forgec documents" and sought to establish that.
she did not know that her conduct violated federal law. The Ninth
Circuit stated that "the district court properly excluded evidence of

defendant's ignorance of the illegality of her conduct." 1Id.; see

United States v. Aguilar, 883 F.2d 662, 676 (9th Cir. 1989) (holding

that ruling which preverted defendants "from offering evidence of
mistake premised on an erroneous construction of the immigration laws
")
Accordingly, this defense was properly rejected.

/7
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6. Non-Recusal Order

Because of these rulings, Smith sought to recuse me on the
basis of h;gérbolic and fallacious accusations. The recusal motions
reflected Smith's transparent attempts to "judge shop" and to
misrepresent the record or appeal. Smith's attorneys' accusations
against me seemed aimed at trying to have me bullied, insulted, and

humiliated. "But our courts . . . cannot be treated disrespectfully

with impunity." Illinois v. Allen, 397 U.S. 337, 346 (1970).

Therefore, after being confronted by Smith's lawyers' contemptuous
cornduc:, criminal contempt warnings issued. Additional warnings were
issued when the conduct persisted. "It would degrade . . . our
judicial system to permit our courts to be bullied, insulted, and
humiliated" simply because a defendant disagrees with court rulings.
Accordingly, nothing about my conduct was inappropriate.

Since it 1s clear that Smith's reasons for recusal did not
justify the motion, which his lawyers must have known, Smith's
ulterior motives for making the motion are evident. As stated by the

Supreme Court in Liteky v. United States, 510 U.S. 540, 554-55 (18994):

First, judicial rulings alone almost never
constitute a valid basis for a bias or partiality
motion. . . . Almost invariably, they are proper
grounds for appeal, not for recusal. Second,
opinions formed by the judge on the basis of facts
introduced or events occurring in the course of
the current proceedings, or of prior proceedings,
do not constitute a basis for a bias or partiality
motion unless they display a deep-seated
favoritism or antagonism that would make fair
judgment impossible. Thus, judicial remarks
during the course of a trial that are critical or
disapproving of, or even hostile to, counsel, the
parties, or their cases, ordinarily do not support
a bias or partiality challenge. They may do so if
they reveal an opi..ion that derives from an
extrajudicial source; and they will do so if they
reveal such a high degree of faveritism or

15
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antagonism as to make fair judgment impossible.

o

sl

Lhe denial of Smith's recusal motion was appropriate.
For the stated reasons, Smith's motion for release pending

sentence 1s denied.
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A U.S.0IS
A £4STERN DISTRICT OF WASHINGTON

Sep 2 11998

JAMES R. L R3EN, CLERK
__,___DEPUW

e

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,
Plaintiff, NOS. CR-98-068-RHW
CR-98-069-RHW
v. CR-98-070-RHW
CR-98-072-RHW
SAMUEL DEAN DIANA
BENJAMIN LUKE FRANCIS,
HENRY JOSEPH CHIAPETTA, ORDER GRANTING IN PART
LARRY FAY SPINK, MOTION IN LIMINE
Defendants.

Before the Court is the Government’s Motion in Limine seeking to preclude
Defendants’ anticipated medical necessity defense. Plaintiff is represented by Assistant
United States Attorney Joseph Harrington; Defendant Samuel Diana by John Rodgers;
Defendant Benjamin Francis by Gary Penar; Defendant Henry Chiapetta by Tim
Trageser; and Defendant Larry Spink by Assistant Federal Defender Roger Peven.
Evidence was taken on September 17, 1998.

CHARGES

All Defendants are charged with conspiracy to manufacture 2 controlled substance
(over 100 marijuana plants} in violation of 21 U.S.C. §§ 841 & 846 and manufacturing in
violation of 21 U.S.C. § 841. Diana and Francis are also charged with one count each of
possession with intent to distribute and distribution in violation of 21 U.S.C. § 841.
Diana also faces one count of maintaining a place for manufacture, storage, distribution
or use of a controlled substance in violation of 21 U.S.C. § 856. All charges arose out

of a marijuana grow operation maintained at Diana’s residence in Cheney, Washington.

ORDER GRANTING IN PART MOTION IN LIMINE ~ 1
SER 648
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BACKGROUND

Diana has been afflicted with multiple sclerosis since at least 1973 and perhaps
prior to then. Today he is largely confined to a wheelchair. Shortly after being
diagnosed, he turned to marijuana to relieve the spasticity which tends to accompany the
disease. He had tried conventional medication, but the side effects included vomiting,
moodiness and loss of muscle tone. In 1977, he was convicted of possession of
marijuana. On appeal, his case made headlines when Washington became one of the few
states to récognize a necessity defense based on the medical use of marijuana.! State v.
Diana, 24 Wn. App. 908 (1979). Diana overturned the conviction and remanded for a
new trial after framing the test a defendant would be required to meet to be entitled to
assert the defense. On retrial in 1981, Diana was acquitted upon a finding that he
satisfied the test. Since then, he has continued to use marijuana in the belief that he was
immunized from prosecution. In the state system, he was.

Life went on uneventfully between 1981 and 1998 when these indictments were
handed down. In late 1997, both DEA and local authorities were alerted by tipsters to
the grow operation. When police raided Diana’s residence pursuant to a warrant, they
found 175 marijuana plants and 15 pounds of processed Mexican marijuana. The
authorities came to believe that amounts of this magnitude were not for personal
consumption nor solely for medicinal use. Three of the four Defendants assert
necessity;? Diana based on his own circumstances, and the others based on the premise
that Diana is physically incapable of growing and processing his own marijuana. They

contend this derivative defense is analogous to a “defense of others” situation.

|See State v. Hastings, 118 1daho 854 (1990); State v. Bachman, 61 Haw. 71
(1979); see also, State v. Pittman, 88 Wn. App. 188 (1997).

2Francis did not file an offer of proof and accordingly is precluded from arguing
necessity at trial. United States v. Aguilar, 883 F.2d 662, 693 (9th Cir, 1989). A fifth

Defendant, Guy Gardener, previously pled and has no interest in these proceedings.

ORDER GRANTING IN PART MOTION IN LIMINE ~ 2
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DiscussiON
A. Availability of medical necessity defense as a matter of law

A threshold factual premise is that marijuana may have medicinal value. A

threshold legal premise is that the Legislative Branch makes the laws, the Executive
Branch enforces them, the Judicial Branch construes them, and the citizenry obeys them,
or breaks them, as the case may be. "The defense of necessity is available only in
situations wherein the legislature has not itself, in its criminal statute, made a
determination of values. If it has done so, its decision governs." State v. Hanson, 468
N.W.2d 77, 78 (Minn. App. 1991), quoting 1 LaFave & Scott, Substantive Criminal Law
§ 5.4, 631 (1986).

_ The common-law defense of "necessity" is often referred to as the
"choice-of-evils" defense. Conduct that would otherwise be criminal is
{usnﬁed if the evil avoided is greater than that sought to be avoided by the

aw deﬁnm%]ghe offense committed, or, conversely, if the conduct promotes
some value higher than the value of compliance with the law. The defense
is based on public policy. In essence it reflects a determination that if, in
defining the offense, the legislature had foreseen the circumstances faced by
the defendant, it would have created an exception, It would have balanced
the competing values and chosen the lesser evil. Obviously, then, the
defense 1s available at common law only when the legislature has not
foreseen the circumstances encountered by a defendant. If it has in fact
anticipated the choice of evils and determined the balance to be struck
between the competing values, defendants and courts alike are precluded
frornfregssessmg those values to determine whether certain conduct is
ustified.
J _ The legislature has weighed the competing value of medical use of
marijuana against the values served by prohibition of its use or possession,
and has set forth the narrow circumstances under which that competing
value may be served. Outside those narrow circumstances, the value ot
medical use of marijuana cannot be deemed to outweigh the values served
by its prohibition.

State v. Tate, 102 N.J. 64, 73, 505 A.2d 941, 946 (1986) (citations omitted).

The Ninth Circuit has expressed much the same view.

In some sense, the necessity defense allows us to act as individual )
legislatures, amending a particular criminal provision or crafting a one-time
exception to it, subject to court review, when a real legislature would |
formally do the samne under those circumstances. For example, by allowing
prisoners who escape a bummé jail to claim the justification of necessity,
we assume the lawmaker, confronting this problem, would have allowed for
an exception to the law proscribing prison escapes.

United States v. Schoon, 971 F.2d 193, 196-97 (9th Cir. 1991).

ORDER GRANTING IN PART MOTION IN LIMINE ~ 3 SER 650
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By placing marijuana in Schedule I, Congress necessarily made a finding that the
drug satisfied the following criteria: "(1) it 'has a ﬁigh potential for abuse,' (2) it has 'no
currently accepted medical use in treatment in the United States,' and (3) '[t)here is a lack
of accepted safety for use of the drug . . . under medical supervision." Alliance for
Cannabis Therapeutics v. DE4, 15 F.3d 1131, 1133 (D.C. Cir. 1994), quoting 21 U.S.C.
§ 812(b)(1). Once the first prong is found satisfied, the finding is likely to remain static.
However, the other two may fluctuate with time and with scientific developments.
Congress provided for this possibility by delegating to the Attorney General the authority
to reschedule drugs applying the criteria in § 812(b). 21 U.S.C. § 811(a)(1)}B).}
Petitions seeking to employ that approach have been filed, albeit unsuccessfully.
Alliance for Cannabis, supra, 15 F.3d at 1133; see also, United States v. Cannabis
Cultivators Club, 5 F. Supp.2d 1086, 1102 (N.D. Cal. 1998).

Congress had in mind that medical uses for Schedule [ drugs might develop and to
that end enacted 21 U.S.C. § 823(f) which provides for licensing of bona fide researchers

3Section 811(a) provides:

(2) The Attorney Genera] shall apFIy the provisions of this

subchapter to the controlled substances listed in the schedules

established by section 812 of this title and to any other drug or other

substance added to such schedules under this subchapter. Except as

;c);rowdcd in subsections (d) and (e) of this section, the Attorney
eneral may by rule--

(1) add to such a schedule or transfer between such schedules
any drug or other substance if he-- )
o A) finds that such drug or other substance has a potential for
abuse, an .

B) makes with respect to such drug or other substance the
findings prescribed by subsection (b) of section 812 of this title
for the schedule in which such drug is to be placed; or )

(2) remove any drug or other substance from the schedules if he
finds that the drug or other substance does not meet the requirements

N .

for inclusion in any schedule.

Rules of the Attorney General under this subsection shall be made on
the record after opgortumty for a hearing pursuant to the rulemaking -
rocedures prescribed by subchapter II of chapter § of Title 5.
grqccc_dings for the issuance, amendment, or repeal of such rules may
be initiated by the Attorney General (1) on his own motion, (2) at the
request of theé Secretary, or (3) on the petition of any interested party.

ORDER GRANTING IN PART MOTION IN LIMINE ~ 4 SER 651
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to dispense such drugs in their studies even though by definition they have "no currently
accepted medical use in treatment in the United States" pursuant to § 812(b)(1). See
United Statef_ Av.‘Burton, 894 F.2d 188, 191 n.2 (6th Cir. 1990) (noting that defendant
began panicipéﬂng in research program dispensing marijuana after being convicted).

In sum, Congress was aware of the competing interests in cases such as
Defendants' and addressed them. Courts cannot alter the substantive law by allowing a
jury to act in a legislative capacity. As the parties accurately observe, no published
federal decision has adopted this analysis and the case law instead tends to dispose of the
medical necessity defense on the facts. It is strange that state courts have led the way,
but while lacking precedential value, Hanson and Tate were correctly decided. See also,
Kaufman v. State, 620 So0.2d 90, 92-93 (Ala. Crim. App. 1992); State v. Cramer, 174
Ariz. 522,524, 851 P.2d 147, 149 (1992).

B. Availability of medical necessity defense as a matter of fact

Necessity, of which medical necessity is a subcategory, requires satisfaction of the
following elements, all of which must be met: (1) choice of the lesser of two or more
evils; (2) the conduct was necessary to prevent imminent harm; (3) reasonable
anticipation of a causal relation between the illegal conduct and the harm sought to be
avoided; and (4) a lack of legal alternatives to violating the law. Uhnited States v.
Aguilar, 883 F.2d 662, 693 (9" Cir. 1989); accord, Schoon, supra, 971 F.2d at 195.
Availability of the defense is a proper subject of a motion in limine and "[i]t is well
established in this circuit that a district judge may preclude a necessity defense by
granting a motion in limine." Aguilar, supra, 883 F.2d at 692. In response to a motion
in limine, a defendant must present an offer of proof addressing these elements.

The sole question presented in such situations is whether the evidence,

as described in the offer of proof, is insufficient as a matter of law to

support the proffered defense. . .. [I]f defendants' offer of proof is

de%%ient with regard to any of the {our elements, the district judge must

grant the motion to preclude evidence of necessity.

Aguilar, supra, 883 F.2d at 692-93 (internal quotation and citations omitted).

(1) Elements. There is no need to address the first three elements because the
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fourth is dispositive; i.e., a lack of legal alternatives to violating the law. Diana
essentially gave up on medical treatment when he started using marijuana to address his
symptoms in-the early 1970's. Dr. Balek, who has been his treating physician since
1981, has never prescribed any medication. On Diana’s retrial, the Spokane County
Superior Court found that no other available drug was as effective as was marijuana in
managing Defendant’s symptoms. But that was seventeen years ago.

There was credible testimony at the Daubert* hearing by both Dr. Balek and Dr.
Thrower tixat vast strides have been made since Diana abandoned conventional medicine
almost two decades ago, most particularly in this decade. Dr. Thrower described a new
generation of drugs on the market only the past few years which for the first time are
capable of slowing or halting progression of the disease. Addressing its symptoms has
also seen improvement through development of a programable pump delivery system for
administration of drugs directly to the spinal cord which eliminates the unpleasant side
effects that oral ingestion entailed. According to Dr. Thrower, these treatments are not
inexpensive, but are heavily subsidized by pharmaceutical companies. He was also of
the opinion that someone receiving Social Security disability, as Diana is, would receive
governmental aid. Moreover, Diana did not even seek out a prescription for Marinol, a
legal drug in pill form which contains the THC found in marijuana. This drug has been
fully approved since 1986. S1 FR 17476, Nor is there any showing he sought to
participate in a controlled research project pursuant to 21 U.S.C. § 823(f).*

In sum, there were legal alternatives which work for others, and may have worked

‘Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
SWhich provides in relevant part:

. . Registration agpl:cations by practitioners wishing to conduct
research with controlled substances in schedule I shall be referred to
the Secretary, who shall determine the qualifications and competenc
of each practitioner requesting registration, as well as the ments of the
research protocol. The Secreéry,'m determining the merits of each
research protocol, shall consult with the Attomey General as to
effective procedures to adcciuage_ly safeguard against diversion of such
controlled substances from legitimate medical or scientific use.

ORDER GRANTING IN PART MOTION IN LIMINE ~ 6 SER 653
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for Defendant. He did not try them. Failing this fourth prong, there is no need to address
the others. )

(2) Quantity. When an accused's use is truly medicinal, courts can weigh
culpability under USSG § 5K2.11, the "lesser harms" provision, but the practical answer
is that if an accused's use is truly medicinal, he is not likely be an accused. The charges
are conspiracy to manufacture over 100 plants (175 to be exact); manufacturing,
possession with intent to distribute, distribution, and in Diana's case, maintaining a drug
house. In addition to the 175 plants, the search also yielded 15 pounds of Mexican
marijuana. Even if the medical necessity defense were available under federal law in
theory, the sheer quantity alone would preclude instructing the jury on it. See Burton,
supra, 894 F.2d at 191.

Testimony taken at the Daubert hearing substantiates this conclusion. One of the
more active proponénts of medical marijuana in the nation, Dr. Tod Mikuriya, testified
that use of the drug in treating spasticity associated with multiple sclerosis might range
from one or two grams per week to as much as 28 grams weekly. He saw use on a
classic bell curve with consumption by the majority of the population falling in the
midrange. Even assuming Diana is at the high end of the scale, he had far more
marijuana on hand than could be used for personal consumption.

The search yielded 175 plants. Under the Guidelines, that translates into 17,500
grams. USSG § 2D1.1, application note 20. The 15 pounds of Mexican marijuana found
adds another 6,804 grams. /d., application note 10. That is a total of 24,304 grams.
Divided by usage of 28 grams per week, the result is 868 weeks, or 16.7 years. Burton,
supra, found it “borders on the incredible™ that someone in possession of more than
personal use amounts would advance the medical necessity defense. 894 F.2d at 19].
16.7 years worth of marijuana crosses the border.

C. State v. Diana )

The Government's motion also seeks to precluded mention of Diana, supra. This

will be reserved at present. Presumably, were the decision before the jury, Defendants
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would utilize it to forward the reasonableness of their belief that Diana, and by derivation
the other Defendants, were immune from prosecufion. If so, the reasonableness of their
belief would-fail basic relevancy because mistake as to the lawfulness of conduct is
rarely a defense to a general intent crime. United States v. Sherbondy, 865 F.2d 996,
1001 (9th Cir. 1988).

On the other hand, the case’should not be tried in a vacuum. If a jury instruction
can be framed which will properly instruct on the elements of this federal offense,
without c;eating jury confusion, and still allow Defendants to testify what they were
doing and why, that will be explored.

D. Daubert

Because the Court has assumed for purposes of disposition that Defendants made
an adequate showing on the first three elements of a necessity defense, there is no need
to reach the Daubert issues.

Accordingly, IT IS HEREBY ORDERED:

(1) Plaintiff’s Motions in Limine (Ct. Rec. 14 (Diane), 17 (Francis), 20 (Chiapetta)
and 13 (Spink)) are GRANTED in part and RESERVED in part.

IT IS SO ORDERED. The District Court Executive is directed to enter this

DATED this .ZL day of Scp{ém er

'ROBERT H, WHALEY
United States District Judg

order and to provide copies to counscl/2

Q:\Criminal\1998\diana.motlimine.order.wpd
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UNITED STATES OF AMERICA, Plaintiff,
v,
Mark Henry ALLERHEILIGEN, Defendant.

No. 97-30090-01-DES.
United States District Court, D. Kansas.
Nov. 19, 1998,

Robert L. Pouroff, Myers, Potiroff & Ball,
Manhattan, KS, William K. Rork, Rork Law
Office, Topeka, KS, for Mark Henry Allerheiligen,
defendant.

Gregory G. Hough, Office of United States
Attorney, Topeka, KS, for U.S.

MEMORANDUM AND ORDER
SAFFELS. J.

*1 This Memorandum and Order is issued to
memorialize the court’s rulings on the following
pretrial motions at the hearing held on November 2.
1998:(1) Government's Motion in Limine Regarding
Psychiatric and‘or Psychological Testimony (Doc.
59). (2) Government's Motion in Limine Regarding
Defendant’'s Medical Condition (Doc. 60); (3)
Government's  Motion in  Limine Regarding
Defendant's Videotape (Doc. 61); (4) Government's
Siotien w Lamine Regarding Rehash of Suppression
Hearing Evidence Regarding Legal Matters Before
the Jury (Doc. 64); (5) Government's Motion in
Limine to Exclude Proffered Testimony of Ed
Rosenthal (Doc. 65); (6) Government's Motion in
Limine Regarding Condition of Defendant's
Property Following the Search, Survey of
Defendant's Property, Condition of Defendant's
Property That Was Returned to Him, Marijuana
Plant Yield, Elements Which Constitute Personal
Use of Marijuana, Marijuana Species and the
Practices for Growth and Cultivation of Marijuana
for Personal and/or Commercial Use, and the
Condition of the Farm on 9/4/98 (Doc. 66); (7)
Defendant's Motion for Additional Time to Conduct
Voir Dire (Doc. 67); (8) Defendant's Motion in
Limine Regarding Character Evidence of the
Defendant (Doc. 68); (9) Defendant's Motion in
Limine Regarding Any Allegations or Inferences of
Drug Proceeds with Regard to Property Seized from
Defendant's Residence and Bank Accounts (Doc.

Page 10

69); (10) Defendant's Motion for Protective Order
(Doc. 72); (11) Defendant's Motion in Limine to
Exclude Testimony about Evidence Which Has Not
Been Preserved and to Prohibit Any Testimony
Regarding Opinions Based on Scientific, Technical,
or Other Specialized Knowledge (Doc. 73); (12)
Government's Motion for Decision on the Briefs
(Doc. 79); (13) Government's Motion in Limine
Regarding William Logan and Walt Carroll and for
Decision on the Briefs (Doc. 80); and (14)
Defendant's Motion for Sanctions (Doc. 90).

After reviewing the motions and responses, the
evidence submitted in support of each motion, the
arguments presented by the parties and being fully
advised in the premises, the court makes the
following findings and rulings.

I. Government's Motion in Limine Regarding
Psychiatric and/or Psychological Testimony (Doc.
59)

The government asserts that the defendant's witness
list indicates that defendant intends to call Stuart
Twemlow, M.D., Psychiatry, 5040 S.W. 28th
Street, Topeka, Kansas, in his case-in-chief to
testify regarding defendant's "physical, medical and
psychological condition.” The defendant does not
challenge this representation.

In his response, defendant provided a page of
defendant’s pretrial release form which includes a
condition that defendant "participate in a program of
substance abuse at the direction of the U.S.
Probation Office." Defendant has not provided the
court with any examination reports which were
prepared by Dr. Twemlow. At oral argument,
defense counsel stated that Dr. Twemlow would
testify that defendant has an on-going condition of
"hyperactivity” and "depression” for which he has
imbibed marijuana. Dr. Twemlow would testify that
this has created a "chronic” habit of personal

*2 It is apparent to the court that defendant's true
intent is to offer a "justification” defense through
the use of this testimony. The court notes that in the
Omnibus Hearing Repart, defendant represented to
the court and the government that his sole defense is
"general denial; put the government to proof.”
"Justification™ is an option to defense counsel in the
Omnibus Hearing Report. This defense option was

Copr. € West 1999 No Claim to Orig. U.S. Govt. Works
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not selected by the defendant. Defendant has never
modified this original representation to the court and
government. Even now, defendant has not sought to
amend the OmnibusHearing Report. The court finds
that to allow this testimony in the form proffered
now by defendant would be in violation of the
Omnibus Hearing Repori. See United States v.
Russell, 109 F.3d 1503, 1507-12 (10 th Cir.1997),
cert. denied, 117 S.Ct. 2525 (1997) (excluding
testimony of defendant's witnesses rather than
granting continuance for failure to disclose witnesses
prior to trial in violation of court order was not
abuse of discretion, even if defendant did not act in
bad faith).

The determination of whether expert testimony
should be admitted rests within the sound discretion
of the trial court. United States v. Barton, 731 F.2d
669, 672 (10 th Cir.1984). Prior 1o trial, the court
must carefully scrutinize any psychiatric evidence
the defendant intends to offer to determine its
admissibility. See United States v. Cameron, 907
F.2d 1051, 1067 (11 th Cir.1990); United States v.
Pohlot, 827 F.2d 889, 890 (3d Cir.1987). Excluding
psychiatric testimony is well within the court's
discretion, especially when the evidence is, in
reality, offered to excuse the crime, and not to
negate intent. See, e.g., United States v. Holsey,
995 F.2d 960, 962 (10 th Cir.1993) (court excluded
expert testimony regarding defendant's stress-
induced dissociative state); United States v. Esch,
832 F.2d 521, 535 (10 th Cir.1987) (court excluded
expert testimony regarding defendant's dependent
personality).

Defendant is charged with possession with intent to
distribute marijuana. Defendant's use of marijuana
10 relieve his "hyperactivity” and "depression”, i.e.,
an availability of marijuana for medical purposes, is
prohibited by Schedule I. Alliance for Cannabis
Therapeutics v. Drug Enforcement Admin., 15 F.3d
1131, 1134 (D.C.Cir.1994). Additionally, "medical
necessity” is not a defense to the crime alleged in
the Indictment. Courts have rejected requests for
such instructions. See United States v. Griffin, 909
F.2d 1222, 1224 (8 th Cir.1990), cert. denied, 498
U.S. 1038 (1991) (rejecting "necessity” defense to
heroin possession); United States v. Burton, 894
F.2d 188, 191 (6 th Cir.1990) (rejecting "medical
necessity” defense to growing, possessing, and using
marijuana). Defendant offers no federal case in
whfic_h_sp;hixﬁng,mcgior; was even given, much less
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approved on appeal.

*3 Because defendant attempts to offer this
evidence to justify his possession of the marijuana,
and “because this is barred by Schedule I, the
proffered testimony is irrelevant. It does not have
"any tendency to make the existence of any fact that
is of consequence to the determination of the action
more probable or less probable than it would be
without the evidence.” Fed.R.Evid. 401. "Evidence
which is not relevant is not admissible.”
Fed.R.Evid. 402. Finally, because the proffered
testimony is not relevant, the substance of the
proffered testimony is collateral to the issues of this
trial and would only serve to confuse and distract the
Jury. Rule 403 of the Federal Rules of Evidence
commands the exclusion of “"such detours and
excursions.” United States v. Buljabasic, 808 F.2d
1260, 1268 (7 th Cir.1987). Therefore,
Government's Motion in Limine Regarding
Psychiatric and/or Psychological Testimony (Doc.
59) is granted.

Il. Government's Motion in Limine Regarding
Defendant's Medical Condition (Doc. 60)

The government asserts that the defendant's witness
list includes Matthew Schlotterback, M.D., who will
allegedly testify regarding “his knowledge of
defendant’'s medical history." Defendant does not
dispute this representation of Dr. Schlotterback's
proffered testimony. At the hearing on this motion,
defense counsel represented to the court that Dr.
Schlotterback would testify that defendant has
suffered “"chronic pain" for a period of years.
Defense counsel then asserted that it was for these
reasons that defendant had become a chronic
personal user of marijuana.

Again, as with Dr. Twemlow's proffered
testimony, it is clear to the court that defendant's
true purpose is to attempt to justify his possession
and use of the marijuana seized from his residence
on September 3, 1997. For the same reasons
articulated above in granting Government's Motion
in  Limine  Regarding  Psychiatric  and/or
Psychological Testimony, Government's Motion in
Limine Regarding Defendant's Medical Condition
(Doc. 60) is also granted.

IH. Government's Motion in Limine Regarding
Defendant's Videotape (Doc. 61)
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The government asserts that the defendant's witness
list includes witnesses who will allegedly testify
regarding "the 9/19/98 video showing the
eradication of wild marijuana on defendant’s farm.”
The government submits that this evidence is
inadmissible pursuant to Federal Rule of Evidence
403. At the hearing on this motion, defense counsel
did not challenge the government's allegations
regarding the substance of these witnesses'
testimonies. In fact, defense counsel represented that
there were actually two videotapes which show wild
marijuana plants growing in the area of defendant’s
property where the marijuana at issue in this case
was seized. Both videotapes were made
approximately one year after the search warrant in
this case was executed. The defendant alleges that
all of the marijuana plants shown in these videotapes
are wild marijuana plants.

*4 Defendant is charged with possession with intent

to distribute marijuana. Defendant admits to
personal use of marijuana. Defendant informed
agents at the time the search warrant was executed
that at Jeast some of the marijuana plants seized had
peat pots on them and that he raised and transplanted
them. At that time. defendant also informed agents
that he had planted some seeds expecting corn and
sunflowers, but that the seeds grew marijuana.

The court finds that evidence that there was wild
marijuana growing on some portion of defendant's
property on September 9, 1998, over a year after
the search warrant was executed, is irrelevant to the
allegations contained in this Indictment. Therefore,
Government's Motion in  Limine Regarding
Defendant's Videotape (Doc. 61) is granted in
regard to both videotapes.

IV. Government's Motion in Limine Regarding
Rehash of Suppression Hearing Evidence Regarding
Legal Matters Before the Jury (Doc. 64)

In this motion, the government alleges that
defendant’'s witness list demonstrates his intent to
seek testimony from six proposed witnesses
regarding "other issues previously testified to in the
suppression hearing.” At the hearing on this motion,
defense counsel did not dispute the substance of the
proffered testimonies of these witnesses. The court
notes that several of these witnesses did not actually
testify at the suppression hearing in this matter. The
government argues that this evidence is merely
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offered to "rehash” legal issues previously decided
by the court in its order denying defendant's motion
to suppress. Thus, the government argues that this
proffered evidence is irrelevant and inadmissible
pursuant to Federal Rules of Evidence 401, 402, and
403.

Issues of law are the province of the court. Issues
of fact are the province of the jury. See Markman v.
Westview Instruments, Inc ., 517 U.S. 370, 387- 88
(1996). Legal issues contained in motions to
suppress are to be decided by the courts. See, e.g.,
United States v. McCloud, 127 F.3d 1284, 1286 (10
th Cir.1997).

This court has previously heard all of defendant's
challenges to the search and seizure issues related to
this matter. The court has decided those issues
against the defendant. The court finds that it would
serve no legitimate purpose to rehash those issues
and evidence solely related to those legal issues
previously decided by the court in its order.
Therefore, based upon the substance of these
witnesses' proffered testimonies and the additional
proffers and arguments of counse!l at the hearing on
this motion, the court finds that allowing this
evidence would violate the spirit of Rule 403. This
evidence would merely distract the attention of the
jury from the true issues within its province and
would confuse the jury by directing its attention to
legal matters already decided by the court. Thus, to
the extent that these witnesses' respective
testimonies are offered to address legal issues
already decided by the court, they shall not be
allowed. As a result, Government's Motion in
Limine Regarding Rehash of Suppression Hearing
Evidence Regarding Legal Matters Before the Jury
(Doc. 64) is granted.

V. Government's Motion in Limine to Exclude
Proffered Testimony of Ed Rosenthal (Doc. 65)

*5 In this motion, the government seeks an order
excluding the proffered testimony of Ed Rosenthal,
citing United States v. Kelley, 6 F.Supp.2d 1168,
1179-85 (D.Kan.1998) (barring proffered trial
testimony of Ed Rosenthal regarding marijuana
plant, cultivation and growing of it, general
practices of outdoor marijuana growers, processing
and use of marijuana and yield of marijuana plants).
Defendant opposes this motion and, in reliance upon
an updated resume from Rosenthal, an affidavit of
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Rosenthal, and reviews of Rosenthal's works by
various newspapers, submits that he is qualified as
an expert or, in the alternative, is qualified based
upon his personal experiences with marijuana.

After carefully reading and considering the
transcript involving Rosenthal's testimony in United
States v. Wyman and Hadley, D. Kan. No.
94-40038-01/02-RDR; the motions, responses and
evidence submitted on the government's motion in
limine regarding Rosenthal in United States v.
Kelley and McCormick, D. Kan. No. 97-40024-01/
02-SAC; the - evidence submitted with the
government's motion in limine in this case; the
evidence submitted by the defendant in his response
to the government's motion in this case; the
evidence, oral and documentary proffers submited
by defendant, and arguments submitted by the
parties at the hearing on this motion on November
2, 1998, the court believes it is in a position where it
can perform the gatekeeping function required by
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993), and Federal Rule of Evidence 702.

As previously stated. a district court has wide
latitude in admitting or excluding expert testimony.
See Barton. 731 F.2d at 672. The testimony of an
expert must be relevant under Federal Rule of
Evidence 401. his probative value must not be
substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of
nme, or needless presentation of cumulative
evidence. Fed.R.Evid. 403. Furthermore, the party
offering the expert testimony has the burden of
laying a foundation for its admission. United States
v. Williams, 95 F.3d 723, 729 (8 th Cir.1996), cert.
denied. 117 S.Ct. 750 (1997).

In any case where expert testimony is proffered, the

trial judge has the gatekeeping function of
determining whether the testimony is not only
relevant, but reliable. Kelley, 6 F.Supp.2d at 1182.
In a case where the expert testimony is based solely
upon experience or training, the individual Daubert
factors are unnecessary, but the trial judge still must
make a preliminary finding that proffered expert
testimony is both relevant and reliable. 1d. The court
realizes that one can be an expert by reason of
experience and knowledge acquired on the job.

The information before the court shows that
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Rosenthal has no college degrees or formal
education in chemistry, botany, biology, or any
other field related to the cultivation of marijuana.
The defendant does not dispute this. Furthermore, as
did the court in Kelley, this court observes several
areas where Rosenthal's purported testimony extends
beyond his demonstrated areas of specialized
knowledge.

*6 Even given the additional substantial information
regarding Rosenthal provided to this court by the
parties, the fact that Rosenthal writes books on
marijuana growing and regularly writes a popular
advice column for High Times magazine does not
tell the court anything about the scientific reliability
of his opinions expressed therein. There is no
evidence that any of Rosenthal's writings on
marijuana have been recognized as a valid research
effort or reference book in the field of botany. Nor
is there anything of record that would lead this court
to believe that it should rely on readers of High
Times magazine or others having an interest in
growing marijuana as a valid indicator of reliability.

Based upon the court's opinion in Kelley, the
transcript from Wyman and Hadley and the affidavit
of Dr. Mahmoud A. ElSohly, the Director of the
Marijuana Project at the University of Mississippi
since 1980, the court finds that Rosenthal's
qualifications are largely a matter provable only
through his own opinion. He lacks any academic
background, formal education or training, and
experience that would qualify him as an expert on
the subject of growing, harvesting, and processing
of marijuana. His unique exposure to these topics is
limited to his self-directed efforts at reading
reference works, talking with some researchers and
growers, and then summarizing the work of others
into popular "how-to" guides.

Before the court can conclude that Rosenthal's
testimony is reliable as a result of these self-directed
efforts, there must be a foundation from which the
court can find that Rosenthal has the training or
background for such research and that Rosenthal's
methods for conducting this research were reliable.
The court is not persuaded, from reading the
transcript in Wyman and Hadley and the additional
materials now supphied regarding Rosenthal's
training, background and methods for conducting his
research, that this foundation has been laid.
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Even assuming that such a foundation is laid and
Rosenthal is able to demonstrate a specialized
knowledge concerning the marijuana plant and the
cultivation and growing of it, the court would not
allow Rosenthal to testify on the issues of yield and
intent based on the foundation before this court.
Rosenthal's testimony does not appear to be based
on any information of a type reasonably relied upon
by experts in that field. While Rosenthal offers what
he believes are "conservative estimates,” without a
factual basis for them, they are nothing short of
arbitrary opinions. " 'An expert's opinion is helpful
only to the extent the expert draws on some special
skill, knowledge, or experience to formulate [his]
opinion; the opinion must be an expert opinion (that
is, an opinion informed by the witness's expertise)
rather than simply an opinion broached by a
purported expert.” ' United States v. Hall, 93 F.3d
1337, 1343 (7 th Cir.1996) (quoting United States v.
Benson, 941 F .2d 598, 604 (7 th Cir.1991)).

*7 As for the general practices of outdoor
marijuana growers, the court also finds an
inadequate foundation for Rosenthal's testimony on
this subject. Rosenthal's assertions that he has talked
with "many" outdoor growers and that the practices
of growing marijuana are uniform from state to state
does not make one an expert on the general practices
of outdoor growers in Kansas.

This court, as did the court in Kelley, recognizes
ther Roserthal's obvious bias towards those charged
with marijuana offenses does not disqualify him
from becoming an expert. However, this court
concurs with the Kelley court's finding that
Rosenthal's self-created advocacy role can be just
cause for taking more care in determining his
qualifications, the relevance and reliability of his
opinions, and the factual foundation for his opinions.
The court also concurs with the other findings of
fact and conclusions of law, regarding Ed Rosenthal,
contained in the court’s decision in United States v.
Kelley, 6 F.Supp.2d 1168, 1179-85 (D.Kan.1998).

Based upon the information provided to the court, it
appears to the court that Rosenthal's proffered
testimony lacks objectivity. Furthermore, in Wyman
and Hadley, the court expressed its serious
reservations  with  Rosenthal's  qualifications,
indicating that "[i]t's almost voodoo research we're
talking about here.” (Wyman and Hadley Tr.
January 27, 1995 at 98-100). The court concurs with
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Judge Rogers' assessment. Therefore, Government's
Motion in Limine to Exclude Proffered Testimony
of Ed Rosenthal (Doc. 65) is granted.

V1. Government's Motion in Limine Regarding
Condition of Defendant's Property Following the
Search, Survey of Defendant's Property, Condition
of Defendant’s Property That Was Returned to Him,
Marijuana Plant Yield, Elements Which Constitute
Personal Use of Marijuana, Marijuana Species and
the Practices for Growth and Cultivation of
Marijuana for Personal and/or Commercial Use and
the Condition of the Farm on 9/4/98 (Doc. 66)

In this motion, the government challenges the
defendant's proffered evidence concerning the
following matters: (A) the condition of defendant's
property following the search; (B) the survey of
defendant's property; (C) the condition of
defendant’s property that was returned to him; (D)
marijuana plant yield; (E) elements which constitute
personal use of marijuana; (F) marijuana species;
(G) the practices for growth and the cultivation of
marijuana for personal and/or commercial use; and
(H) the condition of the defendant's farm on
September 4, 1998. The court shall discuss each
1ssue separately.

A. Condition of Defendant's Property Following
the Search

The concerns raised by the government's motion
were modified orally at the hearing on this motion to
specifically address evidence proffered to show that
agents "tore up defendant's property,” or were over-
zealous in their search and evidence that the
property returned to defendant was not in
substantially the same condition as when it was
seized. However, defendant has not proffered
evidence to support any such allegations. Defendant
has offered no proper purpose or explanation for
such evidence.

*8 The court recognizes that agents executing the
search warrant obviously went through defendant's
buildings and belongings in search of evidence
authorized by the search warrant. To effectuate this,
officers and agents had to disturb things from their
original places in search of relevant evidence.
Likewise, items seized as evidence are tested in
laboratories and/or stored in evidence areas in
conditions unlike their normal surroundings. It
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would not be unusual for items seized and
subsequently tested or stored in evidence areas to be
returned to their owners in a different condition than
when the items were seized. If property was
unnecessarily defaced” or destroyed, the officers’
actions may give rise to some cause of action wholly
unrelated to a subsequent criminal prosecution;
however, defendant offers no reason why such
evidence would be relevant in the trial of this
matter.

The court finds that this is not relevant evidence
and shall not be allowed. This is evidence collateral
to the issues of this trial, and very likely would
cause the jury great sympathy for the defendant in
the minds of the jury. Given its lack of relevance,
Rule 403 commands the exclusion of "such detours
and excursions.” Buljabasic, 808 F.2d at 1268.

Defendant asserts in his response to this motion that
"the condition of defendant's property after the
search where there is wild marijuana is highly
relevant.” The court disagrees. The officers and
agents that testified at the hearing on the motion to
suppress testified that they seized cultivated
marijuana plants, not wild marijuana plants.
Government counsel reiterated this at the hearing on
this motion. The presence of additional wild
marijuana plants on the property after the search is
certainly reasonable if officers and agents only
seized what they believed were cultivated marijuana
nlants. However, the court will allow evidence that
wild marijuana was present on defendant’s property
immediately  after the search of defendant's
residence, to the extent that defendant can show its
relevance at trial. Thus, the government's motion in
limine regarding the condition of defendant's
property, as modified orally at the hearing and
consistent with this order, is granted.

B. Condition of Defendant's Property That Was
Returned to Him

Defendant asserts that evidence of the condition of
the property which was returned to him is relevant
"in case of a dispute regarding what was taken from
the defendant's home." Defendant surmises that
agents from the Kansas Bureau of Investigation
("K.B.L.") may testify untruthfully regarding gold
coins seized from his residence and later returned to
him. The court finds no reason to presume that
K.B.1. agents will testify untruthfully. Additionally,
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no such dispute was evidenced by the parties at the
hearing in this matter. There is no reason to believe
that this evidence is now relevant.

For the reasons stated above, the government's
motion in limine regarding the condition of
defendant's property that was returned to him is
granted, subject to reconsideration by the court
during the trial of this matter. Should this evidence
become relevant, it shall be allowed.

C. Survey of Defendant's Property

*9 Neither the defendant nor the government
challenged that the defendant owns the property that
was searched on September 3, 1997. Defendant has
not proffered a proper purpose for this evidence. It
is wholly collateral to the issues this jury is to
decide. Thus, presentation of this evidence would be
a waste of time and could confuse the issues before
the jury. Evidence of the survey of defendant's
property shall not be allowed absent a showing of
relevance. Thus, the government's motion in limine
regarding the survey of defendant's property is
granted.

D. Marijuana Plant Yield

Defendant has included three witnesses on his
witness list whom he represents will testify
regarding yield of marijuana plants generally, and
the marijjuana plants seized from his residence
specifically. Defendant has represented to the court
that this proffered testimony is relevant to the issue
of possession with intent to distribute as opposed to
simple possession of marijuana.

The court notes that evidence regarding "yield,” at
one time, would have been appropriate at
defendant's sentencing. Such is no longer the case.
See United States v. Robinson, 35 F.3d 442, 447 (9
th Cir.1994), cert. denied, 513 U.S. 1197 (1995)
("the guidelines formulation is not dependent on
yield"). See also United States v. Beaver, 984 F.2d
989, 991 (9 th Cir.1993) (rejecting argument that
weight or potential yield of marijuana plants is
relevant under 21 U.S.C. § 841(b)(1)). The sex of
the plants, the yield of the plants and the variety of
the plants are not elements of a violation of 21
U.S.C. § 841(a)(1). Thus, this evidence does not
appear to be relevant at the trial of this matter.
Furthermore, such testimony at trial will merely
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confuse and mislead the jury regarding collateral
matters. The court does not believe that sentencing
issues, such as plant yield, are proper matters for
the  jury's  consideration. Therefore, the
government's motion in limine with regard to
marijuana plant yield is granted

E. Elements Which Constitute Personal Use of
Marijuana

The government next seeks an order barring
defendant's proffered testimony regarding "elements
which constitufe personal use of marijuana.”
Personal use of marijuana may, in an appropriate
case, justify an instruction to the jury regarding
simple possession of marijuana in violation of 21
U.S.C. § 844. Simple possession of marijuana is a
lesser included offense of possession with intent to
distribute marijuana. See generally, United States v.
Lacey, 86 F.3d 956, 970 (10 th Cir.1996).

Defendant filed a belated proposed jury instruction
regarding simple possession of marijuana on
November 4, 1998. the dayv of trial and one dav
after arguments on these motions. Prior to defense
counsel announcing at the hearing on November 2,
1998, that some of the evidence named in the
government's motions in limine were for the
purpose of seeking an instruction on simple
possession of marijuana, the court was unaware that
defendant intended to allege personal use.

*10 The court will instruct the jury on the essential
elements of the offense alleged in the violation. If
appropriate, the court will instruct the jury on the
elements of the offense of simple possession of
marijuana, the lesser included offense.
Defendant is entitled to a lesser included offense
instruction if (1) there was a proper request; (2)
the lesser included offense includes some but not
all of the elements of the offense charged; (3) the
elements differentiating the two offenses are in
dispute; and (4) a jury could rationally convict the
defendant of the lesser offense and acquit him of
the greater offense.
United States v. Moore, 108 F.3d 270, 272 (10 th
Cir.1997) (citing Fitzgerald v. United States, 719
F.2d 1069, 1071 (10 th Cir.1983)). However, the
court finds that to allow a lay witness's opinion
testimony regarding the elements of the offense
would be inappropriate. Thus, the court grants the
government’s motion in limine regarding the
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elements which constitute personal use of marijuana.
F. Marijuana Species

The government next seeks an order barring
defendant’s proffered testimony regarding marijuana
species. Title 21, United States Code, Section
841(a)(1) makes it illegal to possess with intent to
distribute or dispense marijuana, regardless of
species. Thus, evidence of marijuana plant species
does not appear relevant for the jury's consideration.
The Congressional prohibition against marijuana was
intended to apply to all forms of marijuana. United
States v. Dinapoli, 519 F.2d 104, 106 (6 th
Cir.1975). It appears clear from the legislative
history of this law “that Congress meant to outlaw
all plants popularly known as marijuana to the extent
those plants possessed THC," regardless of species.
United States v. Walton, 514 F.2d 201, 203-04
(D.C.Cir.1975). Therefore, the court grants the
government’'s motion in  limine regarding
defendant’s proffered testimony regarding marijuana
plant species.

G. Practices for Growth and Cultivation of
Marijuana for Personal Use and/or Commercial Use

The government next seeks an order barring
defendant's proffered expert testimony regarding the
practices for growth and cultivation of marijuana for
personal and/or commercial use. The court notes
that defendant has proffered only three witnesses to
testify regarding this matter: Mr. Logan, Mr.
Rosenthal and Mr. Carroll. For the reasons stated in
part V of this order concerning Mr. Rosenthal and
in part XIII concerning Mr. Logan and Mr. Carroll,
the court finds that the defendant has failed to meet
his burden regarding each of the three proffered
expert testimonies. Thus, the court grants the
government's motion in  limine regarding
defendant's proffered expert testimony regarding the
practices for growth and cultivation of marijuana for
personal and/or commercial use.

H. Condition of the Farm on 9/4/98

Finally, the government seeks an order barring
defendant's proffered testimony regarding the
condition of his property on September 4, 1998. The
court notes that this is just over one year after the
search of defendant's residence which gave rise to
this Indictment. Defendant's response to the
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government's motion asserts that this evidence is
relevant because "[t}he areas from which marijuana
was seized looks the exact same this year, as it did
last year” and "begguse law enforcement officials
testified there was no wild marijuana on the [sic]
property the day of the search.”

*11 At the hearing on this motion, both the
government and defense counsel admitted that wild
marijuana grows in numerous rural areas of
Marshall County, Kansas, and that it will recur each
year. This is noj a disputed issue. Neither does it
appear to be a fact in consequence, given that the
government's theory of the case is cultivated
marijuana, not wild marijuana. The evidence before
the court is that officers and agents chopped down
the marijuana plants with machetes or uprooted them
entirely. Defendant alleges that officers and agents
left behind wild marijuana on defendant's property.

Based upon the defendant's proffer at the hearing in
this matter, the court finds that this evidence has no
relevant value. It does not have any tendency to
make the existence of a fact that is of consequence
1o the determination of this action more or less
probable. Fed.R.Evid. 401. In fact, the proffer of
wild marijuana is not disputed at all. "Evidence
which 1s not relevant is not admissible.”
Fed.R.Evid. 402. While the court could grant the
government's motion in limine for this reason alone,
the court has also carefully studied the defendant's
p.odici of tius evidence and finds that any purported
probative value is substantially outweighed by its
danger of unfair prejudice and confusion of the
issues. Thus, pursuant to Federal Rule of Evidence
403, the court shall not allow this evidence.

I. Conclusion

For all of the reasons stated above, Government's
Motion in Limine Regarding Condition of
Defendant's Property Following the Search, Survey
of Defendant's Property, Condition of Defendant's
Property That Was Returned to Him, Marijuana
Plant Yield, Elements Which Constitute Personal
Use of Marijuana, Marijuana Species and the
Practices for Growth and Cultivation of Marijuana
for Personal and/or Commercial Use and the
Condition of the Farm on 9/4/98 (Doc. 66) is
granted.

VII. Defendant's Motion for Additional Time to

Page 17

Conduct Voir Dire (Doc. 67)

Defendant seeks additional time to conduct voir
dire, mistakenly relying on the court's rules of
practice and procedure in civil cases. This coun
does not ordinarily limit the amount of time given to
attorneys in criminal cases to conduct voir dire. For
this reason, the Defendant’s Motion for Additional
Time to Conduct Voir Dire (Doc. 67) is denied as
moot.

VIII. Defendant's Motion in Limine Regarding
Character Evidence (Doc. 68)

The defendant seeks an order barring the
government from introducing evidence pursuant to
Rule 404(b) of the Federal Rules of Evidence. The
government has responded that it does not intend to
offer evidence pursuant to Rule 404(b). Thus,
defendant's Motion in Limine Regarding Character
Evidence is denied as moot.

IX. Defendant’'s Motion in Limine Regarding Any
Allegations or Inferences of Drug Proceeds with
Regard to Property Seized from Defendant's
Residence and Bank Accounts (Doc. 69)

Defendant seeks an order barring the government
from offering any evidence that items of value
seized from his home pursuant to the search warrant
were “a result of proceeds from drug sales.” The
government's response acknowledges that to the
extent that the evidence shows that a defendant's
wealth is explicable, it is not generally relevant.
However, the government asserts that to the extent
that the evidence shows a defendant's wealth is
inexplicable, it is admissible.

*12 Courts have routinely held unexplained wealth
admissible. See United States v. All Right, Title and
Interest, 983 F.2d 396, 405 (2d Cir.1993) (allowing
use of unexplained wealth in conjunction with
evidence of drug trafficking as proof of probable
cause); United States v. Antzoulatos, 962 F.2d 720,
727 (7 th Cir.1992) (presence of unexplained wealth
evidence admissible). Given the government's
representations to the court that this evidence would
only be offered to the extent that defendant's wealth
is inexplicable, defendant's motion is without merit.
Therefore, Defendant's Motion in Limine Regarding
Any Allegations or Inferences of Drug Proceeds
with Regard to Property Seized from Defendant's
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Residence and Bank Accounts (Doc. 69) is denied.

X. Defendant’s Motion for Protective Order (Doc.
72) ——

Defendant seeks a protective order barring the
government "from taking any action to influence the
testimony of Walt Carroll through contacting his
employer, and to prevent the State of Nebraska from
terminating or constructively discharging Mr.
Carroll because he has been subpoenaed to testify as
an expert for the defense.” Government's counsel
has responded that he has independently confirmed
that Sheriff Coggins and the Marshall County
Attorney did contact Carroll and Carroll's
supervisor sometime prior to the government's
receipt of this motion. Both men indicated that this
contact was to determine Carroll's qualifications to
testify as an expert on marijuana matters. Both men
indicated that Carroll's supervisor did not have
knowledge of Carroll's participation in this case.

The court finds that this was an appropriate reason
for government representatives to contact Mr.
Carroll and  his  supervisor.  Additionally,
government counsel has represented to the court that
he has directed Sheriff Coggins, SA Christy,
K.B.l., and the Marshall County Attorney to have
no further contact with Carroll and his supervisor.
Furthermore, this court does not have jurisdiction to
order the state of Nebraska not to discharge Mr.
Carroll.  Therefore, Defendant's Motion for
Protective Order (Doc. 72) is denied.

XI. Defendant's Motion in Limine to Exclude
Testimony about Evidence Which Has Not Been
Preserved and to Prohibit Any Testimony Regarding
Opinions Based on Scientific, Technical, or Other
Specialized Knowledge (Doc. 73)

Defendant's motion alleges that the government's
formal witness list did not contain addresses, dates
of birth, statements, qualifications of the witnesses,
or any reports generated by the witnesses listed. His
motion further alleges that the government did not
state that any of its witnesses would testify as
experts. Additionally, his motion alleges that for
these reasons any evidence regarding "plants with
peat pots” should be limited to those "plants with
peat pots that were properly preserved for
evidentiary purposes through videotape,
photographing, or physically taken into custody."
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The parties acknowledge, and the Omnibus Hearing
Report shows, that this is a full discovery matter.
The parties further acknowledge that full discovery
has been provided to defendant. The government's
witnesses authored reports, or their observations and
activities were recorded in agents' reports authored
by others present at the time. At the suppression
hearing in this matter, the government presented the
bulk of its case against this defendant. The court
finds that the identities of the government's
witnesses, their business addresses and the substance
of their respective testimonies has been revealed to
defendant.

*13 The court further finds that included in the
government's full discovery were the reports of Jim
Schieferecke, Forensic Chemist with the K.B.I.
Schieferecke performed the analysis of the
substances seized in this matter. Additionally, the
Omnibus Hearing Report filed in this matter and
signed by counsel for the parties fully disclosed the
government's intent to offer expert testimony in this
matter. Mr. Schieferecke is well known to this court
and counsel for defendant, through his numerous
testimonies on the behalf of the K.B.1. in the United
States District Court for the District of Kansas and
in the Kansas state courts. The court finds that
Schieferecke's qualifications and proposed trial
testimony has been fully disclosed to the defendant.

The court also finds that the Omnibus Hearing
Report does not compe! the government to disclose
the dates of birth of witnesses. However, the
defendant has agreed to make such a disclosure of
its witnesses to the government. The clear purpose
of this requirement is to ensure that criminal history
checks can be done to determine whether witnesses
have previously been convicted of any crime which
would form the basis of impeachment questions.
Counsel for the government has disclosed that the
officers, agents and employees of law enforcement
have no criminal history records and that the
witnesses that the government intends to call in its
case-in-chief do not have any criminal histories.

The court finds that the K.B.l., like most law
enforcement agencies, has limited storage space for
evidence seized by its agents. For this reason, in
appropriate cases, only representative samples of
evidence are kept when large quantities of like
evidence are seized. Defendant complains that
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agents did not seize and/or photograph all of the peat
pots that they observed on his property. Defendant
alleges that they should be barred from offering any
testimony regarding their respective observations at
or about defendant's residence which were not
reported, videotaped, photographed, or seized.

After establishing to the court's satisfaction that a
witness can offer an opinion as a lay witness under
Federal Rule of Evidence 701, witnesses may testify
to their relevant observations, upon proper
foundation, whether contained in a report or not. If
an agent offers testimony not contained in a report,
this may be inquired into on cross-examination to
challenge the credibility of the statement. This goes
to the weight of the evidence and not 1o its
admissibility. Therefore, the court finds that the
defendant is free to make this argument to the jury,
but the government shall not be barred from offering
this testimony.

The court finds that the agents responsible for the
count, and those who personally attended the plant
gathering and counting, observed the plants and peat
pots and can testify 1o their respective observations.
The court further finds that photographs and a video
tape of the marijuana patch may also be admitted
into evidence. See United States v. Cody, 7 F.3d
1523, 1527 (10 th Cir.1993) (finding testimony of
agent responsible for counting plants, photographs,
and a videotape of the count to be sufficient
~videnc= nf quantity). For all of the above reasons.
Defendant's Motion in Limine to Exclude Testimony
about Evidence Which Has Not Been Preserved and
to Prohibit Any Testimony Regarding Opinions
Based on Scientific, Technical, or Other Specialized
Knowledge (Doc. 73) is denied.

XIH. Government's Motion for Decision on the
Briefs (Doc. 79)

*14 The government seeks an order, regarding its
motion in limine to exclude the defendant's
proffered trial testimony of Ed Rosenthal, on the
briefs without an evidentiary hearing. Defendant’s
response acknowledges that the court is not required
to hold an evidentiary hearing on this issue, but
argues that the government's reliance on the
transcript from United States v. Wyman and Hadley,
D. Kan. No. 94-40038-01/02-RDR and the opinion
in United States v. Kelley, 6 F.Supp.2d 1168,
1179-85 (D.Kan.1998) is misplaced. Defendant
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asserts that these decisions are not binding on this
court and that the additional information regarding
Rosenthal merits an evidentiary hearing.

The court finds that while the courts’ respective
opinions in United States v. Wyman and Hadley and
United States v. Kelley, are not binding on this
court, these opinions, and the analysis contained
therein, are instructive regarding Mr. Rosenthal's
alleged qualifications and proffered testimony. The
court further finds that, although a defendant may
seek an evidentiary hearing on the government's
motion in limine,
Daubert does not mandate one. Nevertheless, an
appellate court must have before it a sufficiently
developed record in order to allow a determination
of whether the district court properly applied the
relevant law. The analysis outlined in Daubert is
exiensive, requiring the district court to ‘carefully
and meticulously' review the proffered scientific
evidence.
United States v. Call, 129 F.3d 1402, 1405 (10 th
Cir.1997) (citation omitted).

The court allowed defense counsel an unlimited
opportunity to proffer information regarding
Rosenthal's qualifications and proposed testimony at
the hearing on the government's motion in limine on
November 2, 1998. Counsel for defendant, William
K. Rork, has sponsored Rosenthal on at least two
prior occasions in the District of Kansas: United
States v. Wyman and Hadley, D. Kan. No.
94-40038-01/02-RDR and United States v. Kelley
and McCormick, D. Kan. No. 97-40024-01/
02-SAC. Thus, Mr. Rork is intimately familiar with
Rosenthal's qualifications and proposed testimony.
At the hearing on the government's motion in limine
to exclude Rosenthal's proffered testimony, Mr.
Rork provided the court, orally and in documentary
form, every reason known to defendant to allow
Rosenthal’s proffered testimony in this trial.

In considering this motion, the court has fully
reviewed and considered the transcripts of
Rosenthal's testimony from United States v. Wyman
and Hadley, D. Kan. No. 94-40038-01/02-RDR; the
motions, pleadings and evidence submitted regarding
the government's motion in limine, and defendant's
responses thereto, regarding Rosenthal in United
States v. Kelley and McCormick, D. Kan. No.
97-40024-01/02-SAC; the evidence submitted with
the government's motion in limine in this case; the
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evidence submitted by the defendant in his responses
to the government's motion in this case; and the
evidence and arguments submitted by the parties at
the hearing on thig motion on November 2, 1998.
Based on a review of all of the above material, the
court finds that it has been provided with sufficient
evidence to decide this motion. The alleged changes
in Rosenthal’s credentials have been provided to the
court. Additionally, the court finds that defendant's
proffered testimony from Rosenthal is essentially the
same as his prior testimony in the matter of United
States v. Wyman and Hadley. Therefore, the
Government's Motion for Decision on the Briefs
(Doc. 79) is granted.

XIII. Government's Motion in Limine Regarding
William Logan and Walt Carroll and for Decision
on the Briefs (Doc. 80)

*15 The government seeks an order barring the
proffered trial testimonies of William Logan and
Walt Carroll, based upon the information provided
to the government during reciprocal discovery. At
the hearing on this motion, neither Logan nor
Carroll appeared to testify for the defendant. The
defendant submitted a resume from Carroll with
attachments that show he has attended several law
enforcement related schools and an affidavit thai
evidences what his proffered testimony would be.
The defendant has also submitted Logan's resume
and an affidavit indicating his unavailability to
testify at the hearing on the pretrial motions.

The defendant bears the burden of laying a
foundation for the expert testimony. Williams, 95
F.3d at 729. " "Whether a witness is qualified as an
expert can only be determined by comparing the
area in which the witness has superior knowledge,
skill, experience, or education with the subject
matter of the witness's testimony.” ' United States
v. Diallo, 40 F.3d 32, 34 (2d Cir.1994) (quoting
United States v. Lewis, 954 F.2d 1386, 1390 (7 th
Cir.1992)).

The court finds that Carroll's credentials evidence
no training, experience or schooling in matters
specifically related to marijuana identification,
marijuana  eradication, marijuana  processing,
marijuana use, and marijuana processing. In
addition, the court finds that the information
supplied by defendant regarding Logan fails to meet
the standards discussed above regarding the
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admissibility of his proffered expert testimony.
Based upon the information provided to the court in
defendant's response and at the hearing on this
motion, the court finds that defendant has failed to
meet the burden of laying the foundation for this
expert testimony. The court finds that the purported
testimonies of Logan and Carroll extend beyond
their respective demonstrated areas of specialized
knowledge.

As noted with regard to Rosenthal, the information
provided to the court by defendant tells the court
nothing about the scientific reliability of the opinions
proffered by Logan and Carroll. There is no
evidence that either man's writings on marijuana
have been recognized as a valid research effort or
reference book in the field of botany. There is
nothing of record that would lead this court to
believe that it should rely on Mr. Logan's former
clients, members of the California criminal defense
bar, California marijuana users or the readers of his
articles as a valid indicator of reliability. Nor is
there anything of record that would lead this court to
believe that it should rely on Mr. Carroll's perusal
of defendant's property after officers and agents had
seized the evidence that will be admitted in this trial
and of the general area wherein wild marijuana
plants grew as evidence of the yield of the plants
seized. Additionally, Mr. Carroll's resume shows
very limited, if any, training and experience in
marijuana eradication and cultivation. This tells the
court that Mr. Carroll's proffered testimony is not
scientifically reliable.

*16 The court finds that an evidentiary hearing is
not necessary to resolve the government's motion in
limine. The court has before it a sufficiently
developed record in order to allow the court to
properly apply the relevant law. The court has
carefully and meticulously reviewed the substantial
proffer of evidence submitted by defendant in
support of both Mr. Carroll and Mr. Logan.
Defendant has presented the areas about which each
witness would testify and all of the evidence
available regarding each alleged expert. Defendant
does not allege that additional relevant evidence
exists regarding either man.

For all of the reasons™ stated above, Government's
Motion in Limine Regarding William Logan and
Walt Carroll and for Decision on the Briefs (Doc.
80) is granted.
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XIV. Defendant’'s motion for sanctions (Doc. 90)

Defendant's motion alleges that, in December of
1997, defense counsel visited the Kansas Bureau of
Investigation laboratory in Topeka to examine all of
the evidence. He alleges that at that time, counsel
"were not shown 100 marijuana plants with root
systems" or evidence of "peat pots and their origin."
The motion states that on October 29, 1998,
government's counsel informed defense counsel that
he had observed over 100 plants with root systems
attached at the K.B.I. laboratory. Defendant seeks
sanctions against the government for failure to
disclose material evidence.

Defense counsel admits that government's counsel
was unaware of this alleged mix-up, and that the
government's counsel has offered to make the
marijuana plants available for their perusal on
Monday, November 2, 1998. The court further
notes that in the government's response 10
defendant’s pretrial motions, government's counsel
has again offered to make available all of the reports
and evidence in this case at any mutually convenient
time prior to trial. The government's response to
this motion indicates that this offer remains open.
Counsel for the government reiterated this at the
hearing on this motion.

The court finds that, based upon the representations
of counsel. it appears to the court that what has
occurred is a simple misunderstanding. The court
further finds that the government's standing offer to
allow defense counsel to examine all of the reports
and evidence in this case at any mutually convenient
time prior to trial is curative of the matters alleged
by defendant. Therefore, Defendant's Motion for
Sanctions (Doc. 90) is denied.

IT IS THEREFORE BY THE COURT ORDERED
that Government's Motion in Limine Regarding
Psychiatric and/or Psychological Testimony (Doc.
59); Government's Motion in Limine Regarding
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Defendant's Medical Condition (Doc. 60);
Government’'s Motion in Limine Regarding
Defendant's Videotape (Doc. 61); Government's
Motion in Limine Regarding Rehash of Suppression
Hearing Evidence Regarding Legal Matters Before
the Jury (Doc. 64); Government's Motion in Limine
to Exclude Proffered Testimony of Ed Rosenthal
(Doc. 65); Government's Motion in Limine
Regarding Condition of Defendant's Property
Following the Search, Survey of Defendant's
Property, Condition of Defendant's Property That
Was Returned to Him, Marijuana Plant Yield,
Elements Which Constitute Personal Use of
Marijuana, Marijuana Species and the Practices for
Growth and Cultivation of Marijuana for Personal
and/or Commercial Use and the Condition of the
Farm on 9/4/98 (Doc. 66); Government's Motion
for Decision on the Briefs (Doc. 79); and
Government's Motion in Limine Regarding William
Logan and Walt Carroll and for Decision on the
Briefs (Doc. 80) are granted.

*17 IT IS FURTHER ORDERED that Defendant's
Motion in Limine Regarding Any Allegations or
Inferences of Drug Proceeds with Regard 10
Property Seized from Defendant's Residence and
Bank Accounts (Doc. 69); Defendant's Motion for
Protective Order (Doc. 72); Defendant's Motion in
Limine to Exclude Testimony about Evidence Which
Has Not Been Preserved and to Prohibit Any
Testimony Regarding Opinions Based on Scientific,
Technical, or Other Specialized Knowledge (Doc.
73); and Defendant's Motion for Sanctions (Doc.
90) are denied.

IT IS FURTHER ORDERED that Defendant's
Motion for Additional Time to Conduct Voir Dire
(Doc. 67) and Defendant's Motion in Limine
Regarding Character Evidence of the Defendant
(Doc. 68) are denied as moot.

END OF DOCUMENT
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Charles B. MILLER, Superintendent, Pendleton
Correctional Facility, et al.,
petitioners,

=y
Richard A. FRENCH et al.
United States, petitioner,
v

Richard A. I;rench et al.
Nos. 99-224, 99-582.
Supreme Court of the United States
Argued April 18, 2000.
Decided June 19, 2000. [FN*]

FN* Together with No. 99-582, United States v.
French et al., also on certiorari to the same court.

After state prison inmates obtained injunction against
certain unconstitutional prison conditions, which was
upheld, 777 F.2d 1250, state petitioned to terminate
injunction under Prison Litigation Reform Act
(PLRA). The United States District Court for the
Southern District of Indiana, Hugh Dillin, J., granted
preliminary injunction against enforcement of PLRA's
automatic stay provision, and state appealed. The
Court of Appeals. Diane P. Wood, Circuit Judge, 178
F.3d 437, affirmed. Certiorari was granted. The
Supreme Court, Justice O'CONNOR, held that: (1)
agromatic stay provision of the PLRA does not permit
district courts to exercise their equitable authority to
suspend operation of stay; (2) automatic stay
provision does not violate separation of powers
principles; and (3) Congress' imposition of time limit
after which the filing of motion to terminate
prospective relief under a "prison conditions" consent
decree would operate as automatic stay of decree did
not, in itself, offend structural concerns underlying
separation of powers.

Reversed and remanded.

Justice SOUTER concurred in part and dissented in
part, and filed opinion, in which Justice GINSBURG
joined.

Justice BREYER dissented and filed opinion, in
which Justice STEVENS joined.

(1] FEDERAL COURTS €&=34

Page 1

170Bk34
Federal courts do not lightly assume that Congress
meant to restrict their equitable powers.

[2] CONSTITUTIONAL LAW €&>48(3)

92k48(3)

Constitutionally doubtful constructions of statute
should be avoided where fairly possible.

[{3] STATUTES €=181(1)

361k181(1)

Where Congress has made its intent clear, courts must
give effect to that intent.

4] FEDERAL CIVIL PROCEDURE ©=2397.5
170Ak2397.5

Automatic stay provision of the Prison Litigation
Reform Act (PLRA), which provides that any motion
to terminate prospective relief under a "prison
conditions” consent decree shall, after specific time,
operate as automatic stay of decree, does not permit
district courts to exercise their equitable authority to
suspend operation of stay. 18 U.S.C.A. § 3626(¢e)(2).

[5] MANDAMUS &=1

250k1

Mandamus is extraordinary remedy that is granted
only in exercise of sound discretion.

|5] MANDAMUS €7

250k7

Mandamus is extraordinary remedy that is granted
only in exercise of sound discretion.

[6] MANDAMUS €=10

250k10

Extraordinary remedy of mandamus requires a
showing of clear and indisputable right to issuance of
writ.

[7] EQUITY €&=2

150k2

Courts should not construe statute to displace their
traditional equitable authority, absent the clearest
command or an inescapable inference to the contrary.

[8] CONSTITUTIONAL LAW €&=48(3)

92k48(3)

Canon of constitutional doubt permits court to
construe statute so as to avoid constitutional
questions only where the saving construction is not
plainly contrary to intent of Congress; court cannot
press statutory construction to the point of
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disingenuous evasion, not even to avoid constitutional
question.

[8] CONSTITUTIONAL LAW €=48(8)

92k48(8) o

Canon of constitutional doubt permits court to
construe statute so as to avoid constitutional
questions only where the saving construction is not
plainly contrary to intent of Congress; court cannot
press statutory construction to the point of
disingenuous evasion, not even to avoid constitutional
question.

[9] CONSTITUTIONAL LAW &=50

92k50

While the boundaries between the three branches of
government are not hermetically sealed, the
Constitution prohibits one branch from encroaching
upon central prerogatives of another.

[10] FEDERAL COURTS €=12.1

170Bk12.1

Article 1l gives federal judiciary the power, not
merely to rule on cases, but to decide them, subject to
review only by superior courts in the Article III
hierarchy. U.S.C.A. Const. Art. 3, § 1 et seq.

[11] CONSTITUTIONAL LAW €=57

92k57

Automatic stay provision of the Prison Litigation
Reform Act (PLRA), which provides that any motion
to terminate prospective relief under a “prison
conditions” consent decree shall, after specific time,
operate as automatic stay of prior decree, does not
violate separation of powers principles, as direct
legislative suspension of court order; provision does
not unconstitutionally suspend or reopen judgment of
Article III court, but merely implements new
standards established by Congress for grant of
prospective relief under the Prison Litigation Reform
Act by requiring court to stay any such relief which
was granted in absence of findings required under the
PLRA. US.CA. Const. Art. 3, § 1 et seq; 18
U.S.C.A. §3626(e)(2).

{11] FEDERAL CIVIL PROCEDURE €3
170Ak3

Automatic stay provision of the Prison Litigation
Reform Act (PLRA), which provides that any motion
to terminate prospective relief under a “prison
conditions" consent decree shall, after specific time,
operate as automatic stay of prior decree, does not
violate separation of powers principles, as direct
legislative suspension of court order; provision does
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not unconstitutionally suspend or reopen judgment of
Article HI court, but merely implements new
standards established by Congress for grant of
prospective relief under the Prison Litigation Reform
Act by requiring court to stay any such relief which
was granted in absence of findings required under the
PLRA. US.CA. Const. Art. 3, § 1 et seq; 18
U.S.C.A. §3626(e)(2).

{11} FEDERAL CIVIL PROCEDURE €-2397.5
170Ak2397.5

Automatic stay provision of the Prison Litigation
Reform Act (PLRA), which provides that any motion
to terminate prospective relief under a “prison
conditions” consent decree shall, after specific time,
operate as automatic stay of prior decree, does not
violate separation of powers principles, as direct
legislative suspension of court order; provision does
not unconstitutionally suspend or reopen judgment of
Article 1II court, but merely implements new
standards established by Congress for grant of
prospective relief under the Prison Litigation Reform
Act by requiring court to stay any such relief which
was granted in absence of findings required under the
PLRA. US.C.A. Const. Art. 3, § 1 et seq; 18
U.S.C.A. §3626(e}2).

{12] FEDERAL COURTS €=1.1

170Bk1.1

Decision of inferior court within Article III hierarchy
is not final word of judicial department, unless time
for appeal has expired, and it is obligation of the last
court in hierarchy that rules on case to give effect to
Congress' latest enactment, even when that has the
effect of overturning judgment of inferior court.
U.S.C.A. Const. Art. 3, § | et seq.

[12] FEDERAL COURTS €445

170Bk445

Decision of inferior court within Article III hierarchy
is not final word of judicial department, unless time
for appeal has expired, and it is obligation of the last
court in hierarchy that rules on case to give effect to
Congress' latest enactment, even when that has the
effect of overturning judgment of inferior court.
U.S.C.A. Const. Art. 3, § 1 et seq.

[{13] CONSTITUTIONAL LAW €&557

92k57

Once judicial decision achieves finality, it becomes
last word of judicial department, and because Article
I11 gives federa! judiciary the power, not merely to
rule on cases, but to decide them, Congress cannot
retroactively command Article III courts to reopen
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their final judgments. U.S.C.A. Const. Art. 3, § 1 et
seq.

[14] FEDERAL CIVIL PROCEDURE €2397.4
170Ak2397.4 =

Prospective relief under consent decree is subject to
continuing supervisory jurisdiction of court, and may
therefore be altered according to subsequent changes
in the law.

[15] FEDERAL CIVIL PROCEDURE &>2397.4
170Ak2397.4

Prospective retief under consent decree must be
modified if, as it later turns out, one or more of
obligations placed upon parties has become
impermissible under federal law.

{16] CONSTITUTIONAL LAW &=57

92k57

Congress' imposition of time limit after which the
filing of motion to terminate prospective relief under
a "prison conditions” consent decree would operate as
automatic stay of decree did not, In itself, offend
structural concerns underlying the Constitution's
separation of powers. U.S.C.A. Const. Art. 3.8 et
seq.: 18 U.S.C.A. § 3626(e)(2).

16] FEDERAL CIVIL PROCEDURE &=3
170AK3

Congress' imposition of time limit after which the
filing of motion to terminate prospective relief under
a "prison conditions” consent decree would operate as
auivien sty of decree did not, in itself, offend
structural concerns underlying the Constitution’s
separation of powers. U.S.C.A. Const. Art. 3,§ et
seq.; 18 U.S.C.A. § 3626(e)(2).

{16] FEDERAL CIVIL PROCEDURE €2397.5
170Ak2397.5

Congress' imposition of time limit after which the
filing of motion to terminate prospective relief under
a "prison conditions" consent decree would operate as
automatic stay of decree did not, in itself, offend
structural concerns underlying the Constitution's
separation of powers. U.S.C.A. Const. Art. 3, § 1 et
seq.; 18 U.S.C.A. § 3626(e)(2).

[17] CONSTITUTIONAL LAW €308

92k308

Whether time for litigating matter is so short that it
deprives litigants of meaningful opportunity to be
heard is due process question. US.C.A.
Const.Amend. 14.
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[18] CONSTITUTIONAL LAW &=67

92k67

In contrast to due process, which serves principally to
protect personal rights of litigants to full and fair
hearing, separation of powers principles are primarily
addressed to structural concerns of protecting role of
independent judiciary within the constitutional
design. U.S.C.A. Const. Art. 3, § 1 et seq.; Amend.
14.

(18] CONSTITUTIONAL LAW &€251.6
92k251.6
In contrast to due process, which serves principally to
protect personal rights of litigants to full and fair
hearing, separation of powers principles are primarily
addressed to structural concerns of protecting role of
independent judiciary within the constitutional
design. U.S.C.A. Const. Art. 3, § 1 et seq; Amend.
14.

Syllabus [FN*]

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter of
Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S 321.337.26 S.Ct. 282, 50 L.Ed. 499.

*} In 1975, prison inmates at the Pendleton
Correctional Facility brought a class action, and the
District Court issued an injunction, which remains in
effect, to remedy violations of the Eighth Amendment
regarding conditions of confinement. Congress
subsequently enacted the Prison Litigation Reform
Act of 1995 (PLRA), which, as relevant here, sets a
standard for the entry and termination of prospective
relief in civil actions challenging prison conditions.
Specifically, 18 U.S.C. § 3626(b)(2) provides that a
defendant or intervenor may move to terminate
prospective relief under an existing injunction that
does not meet that standard; § 3626(b)(3) provides
that a court may not terminate such relief if it makes
certain findings; and § 3626(e)(2) dictates that a
motion to terminate such relief "shall operate as a
stay" of that relief beginning 30 days after the motion
is filed and ending when the court rules on the
motion. In 1997, petitioner prison officials
(hereinafter State) filed a motion to terminate the
remedial order under § 3626(b). Respondent
prisoners moved to enjoin the operation of the
automatic stay, arguingthat § 3626(e)(2) violates due
process and separation of powers principles. The
District Court enjoined the stay, the State appealed,
and the United States intervened to defend §
3626(e)(2)'s constitutionality. In affirming, the
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Seventh Circuit concluded that § 3626(e)(2)
precluded courts from exercising their equitable
powers to enjoin the stay, but that the statute, so
construed, was unconstitutional on separation of
powers grounds.

Held:

1. Congress clearly intended to make operation of the
PLRA's automatic stay provision mandatory,
precluding courts from exercising their equitable
power to enjoin the stay. The Government contends
that (1) the Court should not interpret a statute as
displacing courts' traditional equitable authority to
preserve the status quo pending resolution on the
merits absent the clearest command to the contrary
and (2) reading § 3626(¢)(2) to remove that equitable
power would raise serious separation of powers
questions, and therefore should be avoided under the
canon of constitutional doubt. But where, as here,
Congress has made its intent clear, this Court must
give effect to that intent. Sinclair Refining Co. v.
Atkinson, 370 U.S. 195, 215, 82 S.Ct. 1328, 8
L.Ed.2d 440. Under § 3626(e)(2), a stay is automatic
once a state defendant has filed a § 3626(b) motion,
and the command that it "shall operate as a stay
during” the specified time period indicates that it is
mandatory throughout that period. The statute's plain
meaning would be subverted were § 3626(e)2)
interpreted merely as a burden-shifting mechanism
that does not prevent courts from suspending the stay.
Viewing the automatic stay provision in the context
o1 § 3620 as a whole confirms the Court's conclusion.
Section 3626(e)(4) provides for an appeal from an
order preventing the automatic stay’'s operation, not
from the denial of a motion to enjoin a stay. This
provision's one-way nature only makes sense if the
stay is required to operate during a specific time
period, such that any attempt by a district court to
circumvent the mandatory stay is immediately
reviewable. Mandamus is not a more appropriate
remedy because it is granted only in the exercise of
sound discretion. Given that curbing the courts’
equitable discretion was a principal objective of the
PLRA, it would have been odd for Congress to have
left § 3626(e)(2)'s enforcement to that discretion.
Section 3626(e)(3) also does not support the
Government's view, for it only permits the stay's
starting point to be delayed for up to 90 days; it does
not affect the stay's operation once it begins. While
construing § 3626(e)(2) to remove courts' equitable
discretion raises constitutional questions, the canon of
constitutional doubt permits the Court to avoid such
questions only where the saving construction is not

Page 4

plainly contrary to Congress' intent. Pp. - - -,
6-12.

2. Section 3626(e) does not violate separation of
powers principles. The Constitution prohibits one
branch of the Government from encroaching on the
central prerogatives of another. Article III gives the
Federal Judiciary the power, not merely to rule on
cases, but to decide them, subject to review only by
superior Article 111 courts. Plaut v. Spendthrift Farm,
Inc., 514 U.S. 211, 218-219, 115 S.Ct. 1447, 131
L.Ed.2d 328. Respondents contend that § 3626(e)(2)
violates the separation of powers principle by
legislatively suspending a final judgment of an Article
11l court in violation of Plaut and Hayburn's Case, 2
U.S. (Dall) 408, 409, 1 L.Ed. 436. Unlike the
situation in Hayburn's Case, § 3626(e)(2) does not
involve direct review of a judicial decision by the
Legislative or Executive Branch. Nor does it involve
the reopening of a final judgment, as was addressed
in Plaut. Plaut was careful to distinguish legislation
that attempted to reopen the dismissal of a money
damages suit from that altering the prospective effect
of injunctions entered by Article Il courts.
Prospective relief under a continuing, executory
decree remains subject to alteration due to changes in
the underlying law. Cf. Landgraf v. USI Film
Products, 511 U.S. 244, 273, 114 S.Ct. 1483, 128
L.Ed.2d 229 (1994). This conclusion follows from
the Court's decision in Pennsylvania v. Wheeling &
Belmont Bridge Co., 59 U.S. (18 How.) 421,432, 15
L.Ed. 435 (Wheeling Bridge II), that prospective
relief it issued in Pennsylvania v. Wheeling &
Belmont Bridge Co., 54 U.S. (13 How.) 518, 14
LEd. 249 (Wheeling Bridge 1), became
unenforceable after Congress altered the law
underlying the ongoing relief. Applied here, the
Wheeling Bridge Il principles demonstrate that §
3626(e}2)'s automatic stay does not
unconstitutionally suspend or reopen an Article 111
court's judgment. It does not tell judges when, how,
or what to do, but reflects the change implemented by
§ 3626(b), which establishes new standards for
prospective relief. As Plaut and Wheeling Bridge 11
instruct, when Congress changes the law underlying
the judgment awarding such relief, that relief is no
longer enforceable to the extent it is inconsistent with
the new law. Although the remedial injunction here is
a final judgment for purposes of appeal, it is not the
Jast word of the judicial department, for it is subject
to the court's continuing supervisory jurisdiction, and
therefore may be altered according to subsequent
changes in the law. For the same reasons, §
3626(e)(2) does not violate the separation of powers
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principle articulated in United States v. Klein, 80
U.S. (13 Wall.) 128, 20 L.Ed. 519, where the Court
found unconstitutional a statute purporting to
prescribe rules of decision to the Federal Judiciary in
cases pending befote it. That § 3626(e)(2) does not
itself amend the legal standard does not help
respondents; when read in the context of § 3626 as a
whole, the provision does not prescribe a rule of
decision but imposes the consequences of the court's
application of the new legal standard. Finally,
Congress' imposition of the time limit in § 3626(e)(2)
does not offend the structural concerns underlying the
separation of pewers. Whether that time is so short
that it deprives litigants of an opportunity to be heard
is a due process question not before this Court. Nor
does the Court have occasion to decide here whether
there could be a time constraint on judicial action that
was so severe that it implicated structural separation
of powers concerns. Pp. == - ===, 12-21.

*2 178 F.3d 437, reversed and remanded.

*3 O'CONNOR, I, delivered the opinion of the
Court, in which REHNQUIST, C.J,, and SCALIA,
KENNEDY, and THOMAS, JJ., joined. and in which
SOUTER and GINSBURG, JJ., joined as to Parts |
and II. SOUTER, J., filed an opinion concurring in
part and dissenting in part, in which GINSBURG. J..
joined. BREYER, ., filed a dissenting opinion, in
which STEVENS, J., joined.

Jon Laramore, Indianapolis, IN, for petitioners.

Barbara D. Underwood, Washington, DC, for the
United States.

Kenneth J. Falk. Indianapolis, IN, for respondents.

Justice O'CONNOR delivered the opinion of the
Court.

The Prison Litigation Reform Act of 1995 (PLRA)
establishes standards for the entry and termination of
prospective relief in civil actions challenging prison
conditions. §§ 801-810, 110 Stat. 1321-66 to
1321-77. If prospective relief under an existing
injunction does not satisfy these standards, a
defendant or intervenor is entitled to "immediate
termination" of that relief. 18 U.S.C. § 3626(b)(2)
(1994 ed., Supp. IV). And under the PLRA's
“automatic stay" provision, a motion to terminate
prospective relief "shall operate as a stay" of that
relief during the period beginning 30 days afier the
filing of the motion (extendable to up to 90 days for

Page 5

"good cause") and ending when the court rules on the
motion. §§ 3626(e)2), (3). The superintendent of the
Pendleton Correctional Facility, which is currently
operating under an ongoing injunction to remedy
violations of the Eighth Amendment regarding
conditions of confinement, filed a motion to terminate
prospective relief under the PLRA. Respondent
prisoners moved to enjoin the operation of the
automatic stay provision of § 3626(e)(2), arguing that
it is unconstitutional. The District Court enjoined the
stay, and the Court of Appeals for the Seventh Circuit
affirmed. We must decide whether a district court
may enjoin the operation of the PLRA's automatic
stay provision and, if not, whether that provision
violates separation of powers principles.

1
A

This litigation began in 1975, when four inmates at
what is now the Pendleton Correctional Facility
brought a class action under Rev. Stat. § 1979, 42
U.S.C. § 1983, on behalf of all persons who were, or
would be, confined at the facility against the
predecessors in office of petitioners (hereinafter
State). 1 Record. Doc. No. 1, p. 2. After a trial, the
District Court found that living conditions at the
prison violated both state and federal law, including
the Eighth Amendment’s prohibition against cruel and
unusual punishment, and the court issued an
injunction to correct those violations. French v.
Owens, 538 F.Supp. 910 (S.D.Ind.1932), affd in part,
vacated and remanded in part, 777 F.2d 1250 (C.A.7
1985). While the State's appeal was pending, this
Court decided Pennhurst State School and Hospital v.
Halderman, 465 U.S. 89, 104 S.Ct. 900, 79 L.Ed.2d
67 (1984), which held that the Eleventh Amendment
deprives federal courts of jurisdiction over claims for
injunctive relief against state officials based on state
law. Accordingly, the Court of Appeals for the
Seventh Circuit remanded the action to the District
Court for reconsideration. 777 F.2d, at 1251. On
remand, the District Court concluded that most of the
state law violations also ran afoul of the Eighth
Amendment, and it issued an amended remedial order
to address those constitutional violations. The order
also accounted for improvements in living conditions
at the Pendleton facility that had occurred in the
interim. Ibid.

The Court of Appeals affirmed the amended
remedial order as to those aspects governing
overcrowding and double celling, the use of
mechanical restraints, staffing, and the quality of food
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and medical services, but it vacated those portions
pertaining to exercise and recreation, protective
custody, and fire and occupational safety standards.
Id., at 1258. This ongoing injunctive relief has
remained in effecf “ever since, with the last
modification occurring in October 1988, when the
parties resolved by joint stipulation the remaining
issues related to fire and occupational safety
standards. 1 Record, Doc. No. 14,

B

*4 In 1996, Congress enacted the PLRA. As relevant
here, the PLRA establishes standards for the entry
and termination of prospective relief in civil actions
challenging  conditions at prison facilities.
Specifically, a court "shall not grant or approve any
prospective relief unless the court finds that such
relief is narrowly drawn, extends no further than
necessary to correct the violation of a Federal right,
and is the least intrusive means necessary to correct
the violation of the Federal right" 18 US.C. §
3626(a)(1)(A) (1994 ed., Supp. 1V). The same
criteria apply to existing injunctions, and a defendant
or intervenor may move to terminate prospective
relief that does not meet this standard. See §
3626(b)(2). In particular, § 3626(b)(2) provides:
"In any civil action with respect to prison
conditions, a defendant or intervener shall be
entitled to the immediate termination of any
prospective relief if the relief was approved or
granted in the absence of a finding by the court that
the relief is narrowly drawn, extends no further than
necessary to correct the violation of the Federal
right, and is the least intrusive means necessary to
correct the violation of the Federal right.”
A court may not terminate prospective relief,
however, if it "makes written findings based on the
record that prospective relief remains necessary to
correct a current and ongoing violation of the Federal
right, extends no further than necessary to correct the
violation of the Federal right, and that the prospective
relief is narrowly drawn and the least intrusive means
necessary to correct the violation.” § 3626(b)(3). The
PLRA also requires courts to rule "promptly” on
motions to terminate prospective relief, with
mandamus available to remedy a court's failure to do
s0. § 3626(e)(1).

Finally, the provision at issue here, § 3626(e)(2),
dictates that, in certain circumstances, prospective
relief shall be stayed pending resolution of a motion
to terminate. Specifically, subsection (e)(2), entitled
"Automatic Stay," states:
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"Any motion to modify or terminate prospective

relief made under subsection (b) shall operate as a

stay during the period--

"(A)(i) beginning on the 30th day after such motion

is filed, in the case of a motion made under

paragraph (1) or (2) of subsection (b); ... and

"(B) ending on the date the court enters a final

order ruling on the motion."
As one of several 1997 amendments to the PLRA,
Congress permitted courts to postpone the entry of
the automatic stay for not more than 60 days for
"good cause,” which cannot include general
congestion of the court's docket. § 123, 111 Stat.
2470, codified at 18 U.S.C. § 3626(e)(3). [FN*]

FN* As originally enacted, § 3626(e)2) provided
that “[a]ny prospective relief subject to a pending
motion {for termination] shall be automatically
stayed during the period ... beginning on the 30th day
after such motion is filed ... and ending on the date
the court enters a final order ruling on the motion." §
802, 110 Stat. 1321-68 to 1321-69. The 1997
amendments to the PLRA revised the automatic stay
provision to its current form, and Congress specified
that the 1997 amendments “shall apply to pending
cases.” 18 U.S.C. § 3626 note (1994 ed.. Supp. IV).

C

*§ On June S, 1997, the State filed a motion under §
3626(b) to terminate the prospective relief governing
the conditions of confinement at the Pendleton
Correctional Facility. 1 Record, Doc. No. 16. In
response, the prisoner class moved for a temporary
restraining order or preliminary injunction to enjoin
the operation of the automatic stay, arguing that §
3626(e)(2) is unconstitutional as both a violation of
the Due Process Clause of the Fifth Amendment and
separation of powers principles. The District Court
granted the prisoners' motion, enjoining the automatic
stay. See id., Doc. No. 23; see also French v.
Duckworth, 178 F.3d 437, 440441 (C.A.7 1999).
The State appealed, and the United States intervened
pursuant to 28 US.C. § 2403(a) to defend the
constitutionality of § 3626(e)(2).

The Court of Appeals for the Seventh Circuit
affirned the District Court's order, concluding that
although § 3626(e)2) precluded courts from
exercising their equitable powers to enjoin operation
of the automatic stay, the statute, so construed, was
unconstitutional on separation of powers grounds. See
178 F.3d, at 447-448. The court reasoned that
Congress drafted § 3626(e)(2) in unequivocal terms,
clearly providing that a motion to terminate under §
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3626(b)(2) "shall operate” as a stay during a specified
time period. Id., at 443. While acknowledging that
courts should not lightly assume that Congress meant
to restrict the equitable powers of the federal courts.
the Court of Appeals found "it impossible to read this
language as doing anything less than that" Ibid.
Tumning to the constitutional question, the court
characterized § 3626(e)(2) as "a self-executing
legislative determination that a specific decree of a
federal court ... must be set aside at least for a period
of time." Id., at 446. As such, it concluded that §
3626(e)(2) directly suspends a court order in
violation of the.separation of powers doctrine under
Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 115
S.Ct. 1447, 131 L.Ed.2d 328 (1995), and mandates a
particular rule of decision, at least during the
pendency of the § 3626(b)(2) termination motion,
contrary to United States v. Klein, 80 U.S. (13 Wall))
128, 20 L.Ed. 519 (1871). See 178 F.3d, at 446.
Having concluded that § 3626(e)}2) is
unconstitutional on separation of powers grounds, the
Court of Appeals did not reach the prisoners’ due
process claims. Over the dissent of three judges. the
court denied rehearing en banc. See id., at 448-455
(EASTERBROOK, J., dissenting from denial of
rehearing en banc).

We granted certiorari, 528 U.S. 1045, 120 S.Ct. 578,
145 L.Ed.2d 481 (1999), to resolve a conflict among
the Courts of Appeals as to whether § 3626(e)(2)
permits federal courts, in the exercise of their
traditional equitable authority, to enjoin operation of
the PLRA's automatic stay provision and, if not, to
review the Court of Appeals' judgment that §
3626(e)(2), so construed, is unconstitutional.
Compare Ruiz v. Johnson, 178 F.3d 385 (C.AS5
1999) (holding that district courts retain the equitable
discretion to suspend the automatic stay and that §
3626(e)(2) is therefore constitutional); Hadix v.
Johnson, 144 F.3d 925 (C.A.6 1998) (same), with
178 F.3d 437 (C.A.7 1999) (case below).

11

*6 [1]1[2](3][4] We address the statutory question
first. Both the State and the prisoner class agree. as
did the majority and dissenting judges below, that §
3626(e)(2) precludes a district court from exercising
its equitable powers to enjoin the automatic stay. The
Government argues, however, that § 3626(e)2)
should be construed to leave intact the federal courts’
traditional equitable discretion to “stay the stay,"
invoking two canons of statutory construction. First,
the Government contends that we should not interpret
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a statute as displacing courts' traditional equitable
authority to preserve the status quo pending
resolution on the merits "[a]bsent the clearest
command to the contrary.” Califano v. Yamasaki, 442
U.S. 682, 705, 99 S.Ct. 2545, 61 L.Ed.2d 176 (1979).
Second, the Government asserts that reading §
3626(e)(2) to remove that equitable power would
raise serious separation of powers questions, and
therefore should be avoided under the canon of
constitutional doubt. Like the Court of Appeals, we
do not lightly assume that Congress meant to restrict
the equitable powers of the federal courts, and we
agree that constitutionally doubtful constructions
should be avoided where "fairly possible.”
Communications Workers v. Beck, 487 U.S. 735,
762, 108 S.Ct. 2641, 101 L.Ed.2d 634 (1988). But
where Congress has made its intent clear, "we must
give effect to that intent." Sinclair Refining Co. v.
Atkinson, 370 U.S. 195, 215, 82 S.Ct. 1328, 8
L.Ed.2d 440 (1962).

The text of § 3626(e)(2) provides that "[a]ny motion
to ... terminate prospective relief under subsection (b)
shall operate as a stay " during a fixed period of time,
i.e., from 30 (or 90) days after the motion is filed
until the court enters a final order ruling on the
motion. 18 U.S.C. § 3626(e)(2) (1994 ed., Supp. IV)
(emphasis added). The stay is "automatic" once a
state defendant has filed a § 3626(b) motion, and the
statutory command that such a motion "shall operate
as a stay during the [specified time] period" indicates
that the stav is mandatory throughout that period of
time. See Lexecon Inc. v. Milberg Weiss Bershad
Hynes & Lerach, 523 U.S. 26, 35, 118 S.Ct. 956, 140
L.Ed.2d 62 (1998) ("[T}he mandatory 'shall' ..
normally creates an obligation impervious to judicial
discretion”).

Nonetheless, the Government contends that reading
the statute to preserve courts' traditional equitable
powers to enter appropriate injunctive relief is
consistent with this text because, in its view, §
3626(e)(2) is simply a burden-shifting mechanism.
That is, the purpose of the automatic stay provision is
merely to relieve defendants of the burden of
establishing the prerequisites for a stay and to
eliminate courts' discretion to deny a stay, even if
those prerequisites are established, based on the
public interest or hardship to the plaintiffs. Thus,
under this reading, nothing in § 3626(e)(2) prevents
courts from subsequently suspending the automatic
stay by applying the traditional standards for
injunctive relief.
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*7 Such an interpretation, however, would subvert
the plain meaning of the statute, making its
mandatory language merely permissive. Section
3626(e)(2) states .that. a motion to terminate
prospective relief "shall operate as a stay during” the
specified time period from 30 (or 90) days after the
filing of the § 3626(b) motion until the court rules on
that motion. (Emphasis added.) Thus, not only does
the statute employ the mandatory term "shall," but it
also specifies the points at which the operation of the
stay is to begin and end. In other words, contrary to
Justice BREYER's suggestion that the language of §
3626(¢)(2) says mothing ... about the district court's
power to modify or suspend the operation of the
“stay," post, at ----, 6 (dissenting opinion), §
3626(e)}2) unequivocally mandates that the stay
“shall operate during " this specific interval. To allow
courts to exercise their equitable discretion to prevent
the stay from “operating” during this statutorily
prescribed period would be to contradict §
3626(e)(2)s plain terms. It would mean that the
motion to terminate merely may operate as a stay,
despite the statute’s command that it “shall” have such
effect. If Congress had intended to accomplish
nothing more than to relieve state defendants of the
burden of establishing the prerequisites for a stay, the
language of § 3626(e)(2) is. at best, an awkward and
indirect means to achieve that result.

Viewing the automatic stay provision in the context
of § 3626 as a whole further confirms that Congress
intended to prohibit federal courts from exercising
their equitable authority to suspend operation of the
automatic stay. The specific appeal provision
contained in § 3626(e) states that "[a]ny order
staying, suspending, delaying, or barring the
operation of the automatic stay” of § 3626(e)2)
"shall be appealable" pursuant to 28 US.C. §
1292(a)(1). § 3626(e)(4). At first blush, this provision
might be read as supporting the view that Congress
expressly recognized the possibility that a district
court could exercise its equitable discretion to enjoin
the stay. The two Courts of Appeals that have
construed § 3626(e)(2) as preserving the federal
courts' equitable powers have reached that conclusion
based on this reading of § 3626(e)(4). See Ruiz v.
Johnson, 178 F.3d, at 394; Hadix v. Johnson, 144
F.3d, at 938. They reasoned that Congress would not
have provided for expedited review of such orders
had it not intended that district courts would retain
the power to enter the orders in the first place. See
ibid. In other words, "Congress understood that there
would be some cases in which a conscientious district
court acting in good faith would perceive that equity
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required that it suspend” the § 3626(e)(2) stay, and
"Congress therefore permitted the district court to do
so, subject to appellate review." Ruiz v. Johnson,
supra, at 394.

The critical flaw in this construction, however, is that |
§ 3626(e)(4) only provides for an appeal from an
order preventing the operation of the automatic stay.
§ 3626(e}4) ("Any order staying, suspending,
delaying, or barring the operation of the automatic
stay" under § 3626(e)(2) "shall be appealable”). If the
rationale for the provision were that in some
situations equity demands that the automatic stay be
suspended, then presumably the denial of a motion to
enjoin the stay should also be appealable. The one-
way nature of the appeal provision only makes sense
if the automatic stay is required to operate during a
specific time period, such that any attempt by a
district court to circumvent the mandatory stay is
immediately reviewable.

*8 [5][6] The Government contends that if Congress’
goal were to prevent courts from circumventing the
PLRA's plain commands, mandamus would have
been a more appropriate remedy than appellate
review. But that proposition is doubtful, as mandamus
is an extraordinary remedy that is "granted only in the
exercise of sound discretion.”" Whitehouse v. Illinois
Central R. Co., 349 U.S. 366, 373, 75 S.Ct. 845, 99
L.Ed. 1155 (1955). Given that curbing the equitable
discretion of district courts was one of the PLRA's
principal objectives, it would have been odd for
Congress to have left enforcement of § 3626(e)(2) to
that very same discretion. Instead, Congress sensibly
chose to make available an immediate appeal to
resolve situations in which courts mistakenly
believe--under the novel scheme created by the
PLRA--that they have the authority to enjoin the
automatic stay, rather than the extraordinary remedy
of mandamus, which requires a showing of a "clear
and indisputable" right to the issuance of the writ. See
Mallard v. United States Dist. Court for Southern
Dist. of lowa, 490 U.S. 296, 309, 109 S.Ct. 1814, 104
L.Ed2d 318 (1989). In any event, § 3626(e) as
originally enacted did not provide for interlocutory
review. It was only after some courts refused to enter
the automatic stay, and after the Court of Appeals for
the Fifth Circuit would not review such a refusal, that
Congress amended § 3626(¢) to provide for
interlocutory review. Sée In re Scott, 163 F.3d 282,
284 (C.A.5 1998); Ruiz v. Johnson, supra, at 388; see
also 18 U.S.C. § 3626(e)(4) (1994 ed., Supp. IV).

Finally, the Government finds support for its view in
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§ 3626(e)(3). That provision authorizes an extension,
for "good cause,” of the starting point for the
automatic stay, from 30 days after the § 3626(b)
motion is filed until 90 days after that motion is filed.
The Government explains that, by allowing the court
to prevent the entry of the stay for up to 60 days
under the relatively generous "good cause" standard,
Congress by negative implication has preserved
courts' discretion to suspend the stay after that time
under the more stringent standard for injunctive
relief. To be sure, allowing a delay in entry of the stay
for 60 days based on a good cause standard does not
by itself necessarily imply that any other reason for
preventing the operation of the stay--for example, on
the basis of traditional equitable principles--is
precluded. But § 3626(e)(3) cannot be read in
isolation. When §§ 3626(e)(2) and (3) are read
together, it is clear that the district court cannot
enjoin the operation of the automatic stay. The §
3626(b) motion "shall operate as a stay during” a
specific time period. Section 3626(e)(3) only adjusts
the starting point for the stay, and it merely permits
that starting point to be delayed. Once the 90-day
period has passed, the § 3626(b) motion "shall
operate as a stay” until the court rules on the §
3626(b) motion. During that time, any attempt to
enjoin the stay is irreconcilable with the plain
language of the statute.

[71{8) Thus, although we should not construe a
statute to displace courts' traditional equitable
authority absent the "clearest command," Califano v.
L afiuoen, 442 US., at 705, 99 S.Ct. 2545, or an
"inescapable inference" to the contrary, Porter v.
Warner Hoiding Co., 328 U.S. 395, 398, 66 S.Ct.
1086, 90 L.Ed. 1332 (1946), we are convinced that
Congress' intent to remove such discretion is
unmistakable in § 3626(e)2). And while this
construction raises constitutional questions, the canon
of constitutional doubt permits us to avoid such
questions only where the saving construction is not
"plainly contrary to the intent of Congress." Edward
J. DeBartolo Corp. v. Florida Gulf Coast Building &
Constr. Trades Council, 485 U.S. 568, 575, 108 S.Ct.
1392, 99 L.Ed.2d 645 (1988). "We cannot press
statutory construction 'to the point of disingenuous
evasion' even to avoid a constitutional question.”
United States v. Locke, 471 U.S. 84, 96, 105 S.Ct.
1785, 85 L.Ed.2d 64 (1985) (quoting George Moore
Ice Cream Co. v. Rose, 289 U.S. 373, 379, 53 S.Ct.
620, 77 L.Ed. 1265 (1933)); see also Pennsylvania
Dept. of Corrections v. Yeskey, 524 U.S. 206, 212,
118 S.Ct. 1952, 141 L.Ed2d 215 (1998)
(constitutional doubt canon does not apply where the
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statute is unambiguous); Commodity Futures Trading
Comm'n v. Schor, 478 U.S. 833, 841, 106 S.Ct. 3245,
92 L.Ed.2d 675 (1986) (constitutional doubt canon
“does not give a court the prerogative to ignore the
legislative will"). Like the Court of Appeals, we find
that § 3626(e)(2) is unambiguous, and accordingly,
we cannot adopt Justice BREYER's "more flexible
interpretation” of the statute. Post, at ----, 3. Any
construction that preserved courts' equitable
discretion to enjoin the automatic stay would
effectively convert the PLRA's mandatory stay into a
discretionary one. Because this would be plainly
contrary to Congress' intent in enacting the stay
provision, we must confront the constitutional issue.

I

*9 [9][10] The Constitution enumerates and
separates the powers of the three branches of
Government in Articles I, II, and III, and it is this
"very structure” of the Constitution that exemplifies
the concept of separation of powers. INS v. Chadha,
462 U.S. 919, 946, 103 S.Ct. 2764, 77 L.Ed.2d 317
(1983). While the boundaries between the three
branches are not “ 'hermetically' sealed,” see id., at
951, 103 S.Ct. 2764, the Constitution prohibits one
branch from encroaching on the central prerogatives
of another, see Loving v. United States, 517 U.S. 748,
757,116 S.Ct. 1737, 135 L.Ed.2d 36 (1996); Buckley
v. Valeo, 424 US. 1, 121-122, 96 S.Ct. 612, 46
L.Ed.2d 659 (1976) (per curiam). The powers of the
Judicial Branch are set forth in Article III, § 1, which
states that the "judicial Power of the United States
shall be vested in one supreme Court and in such
inferior Courts as Congress may from time to time
ordain and establish," and provides that these federal
courts shall be staffed by judges who hold office
during good behavior, and whose compensation shall
not be diminished during tenure in office. As we
explained in Plaut v. Spendthrift Farm, Inc., 514 us.,
at 218-219, 115 S.Ct. 1447, Article Il "gives the
Federal Judiciary the power, not merely to rule on
cases, but to decide them, subject to review only by
superior courts in the Article 111 hierarchy.”

[11] Respondent prisoners contend that § 3626(e}(2)
encroaches on the central prerogatives of the
Judiciary and thereby violates the separation of
powers doctrine. It does this, the prisoners assert, by
legislatively suspendinga final judgment of an Article
111 court in violation of Plaut and Hayburn's Case, 2
Dall. 409, 1 L.Ed. 436 (1792). According to the
prisoners, the remedial order governing living
conditions at the Pendleton Correctional Facility is a
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final judgment of an Article III court, and §
3626(e)(2) constitutes an impermissible usurpation of
judicial power because it commands the district court
to suspend prospective relief under that order, albeit
temporarily. An analysis of the principles underlying
Haybumn's Case and Plaut, as well as an examination
of § 3626(e)(2)'s interaction with the other provisions
of § 3626, makes clear that § 3626(e)(2) does not
offend these separation of powers principles.

*10 Hayburn's Case arose out of a 1792 statute that
authorized pensions for veterans of the Revolutionary
War. See Act of Mar. 23, 1792, ch. 11, 1 Stat. 243.
The statute provided that the circuit courts were to
review the applications and determine the appropriate
amount of the pension, but that the Secretary of War
had the discretion either to adopt or reject the courts'
findings. Hayburn's Case, supra, at 408-410.
Although this Court did not reach the constitutional
issue in Hayburn's Case, the opinions of five Justices,
sitting on Circuit Courts, were reported, and we have
since recognized that the case “stands for the
principle that Congress cannot vest review of the
decisions of Article II courts in officials of the
Executive Branch." Plaut, supra, at 218, 115 S.Ct.
1447; see also Morrison v. Olson, 487 U.S. 654, 677,
n. 15, 108 S.Ct. 2597, 101 L.Ed.2d 569 (1988). As
we recognized in Plaut, such an effort by a coequal
branch to "annul a final judgment” is " ‘an assumption
of Judicial power' and therefore forbidden." 514 U.S.,
at 224, 115 S.Ct. 1447 (quoting Bates v. Kimball, 2
Chipman 77 (Vt.1824)).

Unlike the situation in Hayburn's Case, § 3626(e)(2)
does not involve the direct review of a judicial
decision by officials of the Legislative or Executive
Branches. Nonetheless, the prisoners suggest that §
3626(e)(2) falls within Hayburn's prohibition against
an indirect legislative "suspension” or reopening of a
final judgment, such as that addressed in Plaut. See
Plaut, supra, at 226, 115 S.Ct. 1447 (quoting
Hayburn's Case, supra, at 413 (opinion of IREDELL,
J., and SITGREAVES, D.1.) (" '[N]o decision of any
court of the United States can, under any
circumstances, ... be liable to a revision, or even
suspension, by the [l]egislature itself, in whom no
judicial power of any kind appears to be vested' ")).
In Plaut, we held that a federal statute that required
federal courts to reopen final judgments that had been
entered before the statute’'s enactment was
unconstitutional on separation of powers grounds.
514 U.S., at 211, 115 S.Ct. 1447. The plaintiffs had
brought a civil securities fraud action seeking money
damages. Id., at 213, 115 S.Ct. 1447. While that
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action was pending, we ruled in Lampf, Pleva,
Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350, 111 S.Ct. 2773, 115 L.Ed.2d 321 (1991), that
such suits must be commenced within one year after
the discovery of the facts constituting the violation
and within three years after such violation. In light of
this intervening decision, the Plaut plaintiffs’ suit was
untimely, and the District Court accordingly
dismissed the action as time barred. Plaut, supra, at
214, 115 S.Ct. 1447. After the judgment dismissing
the case had become final, Congress enacted a statute
providing for the reinstatement of those actions,
including the Plaut plaintiffs', that had been dismissed
under Lampf but that would have been timely under
the previously applicable statute of limitations. 514
U.S., at 215, 115 S.Ct. 1447,

[12]){13] We concluded that this retroactive
command that federal courts reopen final judgments
exceeded Congress' authority. Id., at 218-219, 115
S.Ct. 1447. The decision of an inferior court within
the Article I11 hierarchy is not the final word of the
department (unless the time for appeal has expired),
and "[i]t is the obligation of the last court in the
hierarchy that rules on the case to give effect to
Congress's latest enactment, even when that has the
effect of overturning the judgment of an inferior court
, since each court, at every level, must 'decide
according to existing laws." " Id., at 227, 115 S.Ct.
1447 (quoting United States v. Schooner Peggy, 1
Cranch 103, 109, 2 L.Ed. 49 (1801)). But once a
judicial decision achieves finality, it "becomes the
last word of the judicial department.” 514 U.S., at
227, 115 S.Ct. 1447. And because Article 11l "gives
the Federal Judiciary the power, not merely to rule on
cases, but to decide them, subject to review only by
superior courts in the Article 111 hierarchy,” id., at
218-219, 115 S.Ct. 1447, the "judicial Power is one
to render dispositive judgments,” and Congress
cannot retroactively command Article Il courts to
reopen final judgments, id., at 219, 115 S.Ct. 1447
(quoting Easterbrook, Presidential Review, 40 Case
W. Res. L.Rev. 905, 926 (1990) (internal quotation
marks omitted)).

*11 Plaut, however, was careful to distinguish the
situation before the Court in that case--legislation that
attempted to reopen the dismissal of a suit seeking
money damages--from _legislation that "altered the
prospective effect of injunctions entered by Article 11
courts.” 514 US. at 232, 115 S.Ct. 1447. We
emphasized that "nothing in our holding today calls ...
into question” Congress' authority to alter the
prospective effect of previously entered injunctions.
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Ibid. Prospective relief under a continuing, executory
decree remains subject to alteration due to changes in
the underlying law. Cf. Landgraf v. USI Film
Products, 511 U.S, 244, 273, 114 S.Ct. 1483, 128
L.Ed.2d 229 (1994) ("When the intervening statute
authorizes or affects the propriety of prospective
relief, application of the new provision is not
retroactive”). This conclusion follows from our
decisions in Pennsylvania v. Wheeling & Belmont
Bridge Co., 54 U.S. (13 How.) 518, 14 L.Ed. 249
(1851) (Wheeling Bridge I) and Pennsylvania v.
Wheeling & Belmont Bridge Co., 59 U.S. (18 How.)
421, 15 L.Ed. 435 (1855) (Wheeling Bridge II).

In Wheeling Bridge I, we held that a bridge across
the Ohio River, because it was too low, unlawfuily
“obstruct[ed] the navigation of the Ohio," and
ordered that the bridge be raised or permanently
removed. 54 U.S. (13 How.) 518, at 578, 14 L.Ed.
249. Shortly thereafter, Congress enacted legislation
declaring the bridge to be "lawful structurfe].”
establishing the bridge as a " 'post-roa[d] for the
passage of the mails of the United States. " and
declaring that the Wheeling and Belmont Bridge
Company was authorized to maintain the bridge at its
then-current site and elevation. Wheeling Bridge 1I,
59 U.S. (18 How.), at 429, 15 L.Ed. 435. After the
bridge was destroyed in a storm, Pennsylvania sued to
enjoin the bridge's reconstruction, arguing that the
statute legalizing the bridge was unconstitutional
because it effectively annulled the Court's decision in
Wheeling Bridge 1. We rejected that argument,
concluding that the decree in Wheeling Bridge I
provided for ongoing relief by "directing the
abatement of the obstruction" which enjoined the
defendants' from any continuance or reconstruction of
the obstruction. Because the intervening statute
altered the underlying law such that the bridge was no
longer an unlawful obstruction, we held that it was
"quite plain the decree of the court cannot be
enforced.” Wheeling Bridge II, 59 U.S. (18 How.), at
431-432, 15 L.Ed. 435. The Court explained that had
Wheeling Bridge 1 awarded money damages in an
action at law, then that judgment would be final, and
Congress' later action could not have affected
plaintiffs right to those damages. See 59 U.S. (18
How.), at 431, 15 L.Ed. 435. But because the decree
entered in Wheeling Bridge 1 provided for
prospective relief--a continuing injunction against the
continuation or reconstruction of the bridge--the
ongoing validity of the injunctive relief depended on
"whether or not [the bridge] interferes with the right
of navigation." 59 U.S. (18 How.), at 431, 15 L.Ed.
435. When Congress altered the underlying law such
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that the bridge was no longer an unlawful obstruction,
the injunction against the maintenance of the bridge
was not enforceable. See id., at 432,

Applied here, the principles of Wheeling Bridge 11
demonstrate that the automatic stay of § 3626(e)(2)
does not unconstitutionally “suspend” or reopen a
judgment of an Article III court. Section § 3626(e)(2)
does not by itself "tell judges when, how, or what to
do." 178 F.3d, at 449 (EASTERBROOK, J,
dissenting from denial of rehearing en banc). Instead,
§ 3626(e)(2) merely reflects the change implemented
by § 3626(b), which does the "heavy lifting" in the
statutory scheme by establishing new standards for
prospective relief. See Berwanger v. Cottey, 178 F.3d
834, 839 (C.A.7 1999). Section 3626 prohibits the
continuation of prospective relief that was "approved
or granted in the absence of a finding by the court that
the relief is narrowly drawn, extends no further than
necessary to correct the violation of the Federal right,
and is the least intrusive means to correct the
violation,” § 3626(b)(2), or in the absence of
“findings based on the record that prospective relief
remains necessary to correct a current and ongoing
violation of a Federal right, extends no further than
necessary to correct the violation of the Federal right,
and that the prospective relief is narrowly drawn and
the least intrusive means necessary to correct the
violation," § 3626(b)3). Accordingly, if prospective
relief under an existing decree had been granted or
approved absent such findings, then that prospective
relief must cease, see § 3626(b)2), unless and until
the court makes findings on the record that such relief
remains necessary to correct an ongoing violation and
is narrowly tailored, see § 3626(b)(3). The PLRA's
automatic stay provision assists in the enforcement of
§§ 3626(b)(2) and (3) by requiring the court to stay
any prospective relief that, due to the change in the
underlying standard, is no longer enforceable, i.e.,
prospective relief that is not supported by the findings
specified in §§ 3626(b)(2) and (3).

*12 [14]{15] By establishing new standards for the
enforcement of prospective relief in § 3626(b),
Congress has altered the relevant underlying law. The
PLRA has restricted courts' authority to issue and
enforce prospective relief concerning prison
conditions, requiring that such relief be supported by
findings and precisely tailored to what is needed to
remedy the violation of a federal right. See Benjamin
v. Jacobson, 172 F.3d 144, 163 (C.A.2 1999) (en
banc); Imprisoned Citizens Union v. Ridge, 169 F.3d
178, 184-185 (C.A.3 1999); Tyler v. Murphy, 135
F.3d 594, 597 (C.A.8 1998); Inmates of Suffolk
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County Jail v. Rouse, 129 F.3d 649, 657 (C.A.l
1997). We note that the constitutionality of § 3626(b)
is not challenged here; we assume, without deciding,
that the new standards it pronounces are effective. As
Plaut and Wheeling Bridge 1I  instruct, when
Congress changes the law underlying a judgment
awarding prospective relief, that relief is no longer
enforceable to the extent it is inconsistent with the
new law. Although the remedial injunction here is a
“final judgment” for purposes of appeal, it is not the
"last word of the judicial department.” Plaut, 514
US., at 227, 115 S.Ct. 1447. The provision of
prospective relief is subject to the continuing
supervisory jurisdiction of the court, and therefore
may be altered according to subsequent changes in
the law. See Rufo v. Inmates of Suffolk County Jail,
502 U.S. 367, 388, 112 S.Ct. 748, 116 L.Ed.2d 867
(1992). Prospective relief must be "modified if, as it
later turns out, one or more of the obligations placed
upon the parties has become impermissible under
federal law." lbid.; see also Railway Employees v.
Wright, 364 U.S. 642, 646-647, 81 S.Ct. 368, 5
L.Ed.2d 349 (1961) (a court has the authority to alter
the prospective effect of an injunction to reflect a
change in circumstances, whether of law or fact, that
has occurred since the injunction was entered); Lauf
v. E.G. Shinner & Co., 303 U.S. 323, 329, 58 S.Ct.
578, 82 L.Ed. 872 (1938) (applying the Norris-
LaGuardia Act's prohibition on a district court's entry
of injunctive relief in the absence of findings).

The entry of the automatic stay under § 3626(e)(2)
helps to implement the change in the law caused by §
§ 3626(b)(2) and (3). If the prospective relief under
the existing decree is not supported by the findings
required under § 3626(b)(2), and the court has not
made the findings required by § 3626(b)(3), then
prospective relief is no longer enforceable and must
be stayed. The entry of the stay does not reopen or
“suspend” the previous judgment, nor does it divest
the court of authority to decide the merits of the
termination motion. Rather, the stay merely reflects
the changed legal circumstances--that prospective
relief under the existing decree is no longer
enforceable, and remains unenforceable uniess and
until the court makes the findings required by §
3626(b)(3).

*13 For the same reasons, § 3626(e)(2) does not
violate the separation of powers principle articulated
in United States v. Klein, 13 Wall. 128, 20 L.Ed. 519
(1871). In that case, Klein, the executor of the estate
of a Confederate sympathizer, sought to recover the
value of property seized by the United States during
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the Civil War, which by statute was recoverable if
Klein could demonstrate that the decedent had not
given aid or comfort to the rebellion. See id., at 131.
In United States v. Padelford, 9 Wall. 531, 542-543,
19 L.Ed. 788 (1869), we held that a Presidential
pardon satisfied the burden of proving that no such
aid or comfort had been given. While Klein's case
was pending, Congress enacted a statute providing
that a pardon would instead be taken as proof that the
pardoned individual had in fact aided the enemy, and
if the claimant offered proof of a pardon the court
must dismiss the case for lack of jurisdiction. Klein,
13 Wall,, at 133-134. We concluded that the statute
was unconstitutional because it purported to
“prescribe rules of decision to the Judicial
Department of the government in cases pending
before it." Id., at 146.

Here, the prisoners argue that Congress has similarly
prescribed a rule of decision because, for the period
of time until the district court makes a final decision
on the merits of the motion to terminate prospective
relief, § 3626(e)(2) mandates a particular outcome:
the termination of prospective relief. As we noted in
Plaut, however, "[w]hatever the precise scope of
Klein, ... later decisions have made clear that its
prohibition does not take hold when Congress
‘amend(s] applicable law.’ " 514 U.S,, at 21§, 115
S.Ct. 1447 (quoting Robertson v. Seattle Audubon
Soc., 503 U.S. 429, 112 S.Ct. 1407, 118 L.Ed.2d 73
(1992)). The prisoners concede this point but contend
that, because § 3626(e)(2) does not itself amend the
legal standard, Klein is still applicable. As we have
explained, however, § 3626(e)(2) must be read not in
isolation, but in the context of § 3626 as a whole.
Section 3626(e)(2) operates in conjunction with the
new standards for the continuation of prospective
relief; if the new standards of § 3626(b)(2) are not
met, then the stay "shall operate” unless and until the
court makes the findings required by § 3626(b)(3).
Rather than prescribing a rule of decision, §
3626(e)(2) simply imposes the consequences of the
court's application of the new legal standard.

[16][17] Finally, the prisoners assert that, even if §
3626(e)(2) does not fall within the recognized
prohibitions of Hayburn's Case, Plaut, or Klein, it still
offends the principles of separation of powers
because it places a deadline on judicial
decisionmaking, thereby-interfering with core judicial
functions. Congress' imposition of a time limit in §
3626(e)(2), however, does not in itself offend the
structural concemns underlying the Constitution’s
separation of powers. For example, if the PLRA
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granted courts 10 years to determine whether they
could make the required findings, then certainly the
PLRA would raise no apprehensions that Congress
had encroached on_the core function of the Judiciary
to decide "cases and controversies properly before
them." United States v. Raines, 362 U.S. 17, 20, 80
S.Ct. 519, 4 L.Ed2d 524 (1960). Respondents’
concern with the time limit, then, must be its relative
brevity. But whether the time is so short that it
deprives litigants of a meaningful opportunity to be
heard is a due process question, an issue that is not
before us. We leave open, therefore, the question
whether this time limit, particularly in a complex
case, may implicate due process concerns.

*14 [18] In contrast to due process, which
principally serves to protect the personal rights of
litigants to a full and fair hearing, separation of
powers principles are primarily addressed to the
structural concerns of protecting the role of the
independent Judiciary within the constitutional
design. In this action, we have no occasion to decide
whether there could be a time constraint on judicial
action that was so severe that it implicated these
structural separation of powers concerns. The PLRA
does not deprive courts of their adjudicatory role. but
merely provides a new legal standard for relief and
encourages courts to apply that standard promptly.

Through the PLRA, Congress clearly intended to
make operation of the automatic stay mandatory,
precluding courts from exercising their equitable
nouers to enjoin the stay. And we conclude that this
provision does not violate separation of powers
principles. Accordingly, the judgment of the Court of
Appeals for the Seventh Circuit is reversed, and the
action is remanded for further proceedings consistent
with this opinion.

It is so ordered.

Justice SOUTER, with whom Justice GINSBURG
joins, concurring in part and dissenting in part.

I agree that 18 U.S.C. § 3626(e)(2) (1994 ed., Supp.
1V) is unambiguous and join Parts I and Il of the
majority opinion. 1 also agree that applying the
automatic stay may raise the due process issue, of
whether a plaintiff has a fair chance to preserve an
existing judgment that was valid when entered. Ante,
at ----, 21. But 1 believe that applying the statute may
also raise a serious separation-of-powers issue if the
time it allows turns out to be inadequate for a court to
determine whether the new prerequisite to relief is
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satisfied in a particular case. {FN1] I thus do not join
Part 111 of the Court's opinion and on remand would
require proceedings consistent with this one. I
respectfully dissent from the terms of the Court's
disposition.

FNI. The Court forecloses the possibility of a
separation-of-powers challenge based on insufficient
time under the PLRA: "In this action, we have no
occasion to decide whether there could be a time
constraint on judicial action that was so severe that it
implicated these structural separation of powers
concerns. The PLRA does not deprive courts of their
adjudicatory role, but merely provides a new legal
standard for relief and encourages courts to apply
that standard promptly.” Ante, at ----, 21.

A prospective remedial order may rest on at least
three different legal premises: the underlying right
meant to be secured; the rules of procedure for
obtaining relief, defining requisites of pleading,
notice, and so on; and, in some cases, rules lying
between the other two, such as those defining a
required level of certainty before some remedy may
be ordered, or the permissible scope of relief. At issue
here are rules of the last variety. [FN2]

FN2. Other provisions of the PLRA narrow the scope
of the underlying entitlements that an order can
protect, but some orders may have been issued to
secure constitutional rights unaffected by the PLRA.
In any event, my concern here is solely with the
PLRA's changes to the requisites for relief.

*15 Congress has the authority to change rules of
this sort by imposing new conditions precedent for
the continuing enforcement of existing, prospective
remedial orders and requiring courts to apply the new
rules to those orders. Cf. Plaut v. Spendthrift Farm,
Inc., 514 U.S. 211,232, 115 S.Ct. 1447, 131 L.Ed.2d
328 (1995). If its legislation gives courts adequate
time to determine the applicability of a new rule to an
old order and to take the action necessary to apply it
or to vacate the order, there seems little basis for
claiming that Congress has crossed the constitutional
line to interfere with the performance of any judicial
function. But if determining whether a new rule
applies requires time (say, for new factfinding) and if
the statute provides insufficient time for a court to
make that determination before the statute invalidates
an extant remedial order, the application of the statute
raises a serious question whether Congress has in
practical terms assumed the judicial function. In such
a case, the prospective order suddenly turns
unenforceable not because a court has made a
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judgment to terminate it due to changed law or fact,
but because no one can tell in the time allowed
whether the new rule requires modification of the old
order. One way tq_view this result is to see the
Congress as mandating modification of an order that
may turn out to be perfectly enforceable under the
new rule, depending on judicial factfinding. If the
facts are taken this way, the new statute might well be
treated as usurping the judicial function of
determining the applicability of a general rule in
particular factual circumstances. [FN3] Cf. United
States v. Klein, 13 Wall. 128, 146, 20 L.Ed. 519
(1871). iy

FN3. The constitutional question inherent in these
possible circumstances does not seem 10 be squarely
addressed by any of our cases. Congress did not
engage in discretionary review of a particular
judicial judgment, cf. Plaut v. Spendthrift Farm, Inc.,
514 U.S. 211,218,226, 115 S.Ct. 1447, 131 L.Ed.2d
328 (1995) (characterizing Hayburn's Case, 2 Dall.
409, 1 L.Ed. 436 (1792)). or try to modify a final,
non-prospective judgment, cf. 514 U.S., at 218-219,
115 S.Ct. 1447. Nor would a stay result from the
judicial application of a change in the underlying
law, cf Pennsylvania v. Wheeling & Belmont Bridge
Co.. 18 How. 421, 431, 15 L.Ed. 435 (1856); Plaut.
supra, at 218, 115 S.Ct. 1447 (characterizing United
States v. Klein. 13 Wall. 128, 20 L.Ed. 519 (1871)).
Instead. if the time is insufficient for a court to make
a judicial determination about the applicability of the
new rules. the stay would result from the inability of
the Judicial Branch to exercise the judicial power of
determining whether the new rules applied at all. Cf.
Maibury v. Madison, 1 Cranch 137, 177, 2 L.Ed. 60
(1803) ("It is emphatically the province and duty of
the judicial department to say what the law 1s").

Whether this constitutional issue arises on the facts
of this action, however, is something we cannot yet
tell, for the District Court did not address the
sufficiency of the time provided by the statute to
make the findings required by § 3626(b)(3) in this
particular action. [FN4] Absent that determination, |
would not decide the separation-of-powers question,
but simply remand for further proceedings. If the
District Court determined both that it lacked adequate
time to make the requisite findings in the period
before the automatic stay would become effective,
and that applying the stay would violate the
separation of powers, the question would then be
properly presented.

FN4. Neither did the Court of Appeals. It merely
speculated that "[i]t may be ... that in some cases the
courts will not be able to carry out their adjudicative
function in a responsible way within the time limits
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imposed by (e)(2)," French v. Duckworth, 178 F.3d
437, 447 (C.A.7 1999), without deciding whether
this case presented such a situation. The court then
concluded that "under Klein [the Congress] cannot
take away the power of the court in a particular case
to preserve the status quo while it ponders these
weighty questions.” Ibid.

Justice BREYER, with whom Justice STEVENS
joins, dissenting.

The Prison Litigation Reform Act of 1995 (PLRA)
says that "any party or intervener" may move to
terminate any "prospective relief" previously granted
by the court, 18 U.S.C. § 3626(b)(1) (1994 ed., Supp.
1V), and that the court shall terminate (or modify) that
relief unless it is "necessary to correct a current and
ongoing violation of [a] Federal right, extends no
further than necessary to correct the violation ... [and
is] the least intrusive means” to do so. 18 USC. §
3626(b)(3).

We here consider a related procedural provision of
the PLRA. It says that "[a]ny motion to modify or
terminate prospective relief ... shall operate as a stay"
of that prospective relief “during the period"
beginning (no later than) the 90th day after the filing
of the motion and ending when the motion is decided.
§ 3626(e)(2). This provision means approximately the
following: Suppose that a district court, in 1980, had
entered an injunction governing present and future
prison conditions. Suppose further that in 1996 a
party filed a motion under the PLRA asking the court
to terminate (or to modify) the 1980 injunction. That
district court would have no more than 90 days to
decide whether to grant the motion. After those 90
days, the 1980 injunction  would terminate
automatically--regaining life only if, when, and to the
extent that the judge eventually decided to deny the
PLRA motion.

*16 The majority interprets the words "shall operate
as a stay" to mean, in terms of my example, that the
1980 injunction must become ineffective after the
90th day, no matter what. The Solicitor General,
however, believes that the view adopted by the
majority interpretation is too rigid and calls into
doubt the constitutionality of the provision. He argues
that the statute is silent as to whether the district court
can modify or suspend the operation of the automatic
stay. He would find in that silence sufficient authority
for the court to create an exception to the 90-day time
limit where circumstances make it necessary to do so.
As so read, the statute would neither displace the
courts' traditional equitable authority nor raise
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significant constitutional difficulties. See Califano v.
Yamasaki, 442 U.S. 682, 705, 99 S.Ct. 2545, 61
L.Ed.2d 176 (1979) (only "clearest” congressional
"command" displaces  courts' traditional equity
powers); Edward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U.S.
568, 575, 108 S.Ct. 1392, 99 L.Ed.2d 645 (1988) (the
Court will construe a statute to avoid constitutional
problems "unless such construction is plainly contrary
to the intent of Congress").

I agree with the Solicitor General and believe we
should adopt that " 'reasonable construction' " of the
statute. Ibid. (quoting Hooper v. California, 155 U.S.
648, 657, 15 S.Ct. 207, 39 L.Ed. 297 (1895), stating "
'every reasonable construction must be resorted to, in
order to save a statute from unconstitutionality' ").

I

At the outset, one must understand why a more
flexible interpretation of the statute might be needed.
To do so, one must keep in mind the extreme
circumstances that at least some prison litigation
originally sought to correct, the complexity of the
resulting judicial decrees, and the potential
difficulties arising out of the subsequent need to
review those decrees in order to make certain they
follow Congress' PLRA directives. A hypothetical
example based on actual circumstances may help.

In January 1979, a Federal District Court made 81
facpia’ findings describing extremely poor--indeed
“barbaric and shocking”--prison conditions in the
Commonwealth of Puerto Rico. Morales Feliciano v.
Romero Barcelo, 497 F.Supp. 14, 32 (D.P.R.1979).
These conditions included prisons typically operating
with twice the number of prisoners they were
designed to hold; inmates living in 16 square feet of
space (i.e., only 4 feet by 4 feet); inmates without
medical care, without psychiatric care, without beds,
without mattresses, without hot water, without soap or
towels or toothbrushes or underwear; food prepared
on a budget of $1.50 per day and "tons of food ...
destroved because of ... rats, vermin, worms, and
spoilage”; "no working toilets or showers." "urinals
[that] flush into the sinks," "plumbing systems ... ina
state of collapse,” and a "stench”" that was
“omnipresent”; “exposed wiring .. no fire
extinguisher, ... [and] poor ventilation”; "calabozos,"
or dungeons, "like cages with bars on the top™ or with
two slits in a steel door opening onto a central
corridor, the floors of which were "covered with raw
sewage" and which contained prisoners with severe
mental illnesses, “caged like wild animals,”
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sometimes for months;, areas of a prison where
mentally ill inmates were "kept in cells naked,
without beds, without mattresses, without any private
possessions, and most of them without toilets that
work and without drinking water." 1d., at 20-23,
26-27, 29, 32. These conditions had led to epidemics
of communicable diseases, untreated mental illness,
suicides, and murders. Id., at 32.

*17 The District Court held that these conditions
amounted to constitutionally forbidden "cruel and
unusual punishment." 1d., at 33-36. It entered 30
specific orders designed to produce constitutionally
mandated improvement by requiring the prison
system to, for example, screen food handlers for
communicable diseases, close the "calabozos,” move
mentally ill patients to hospitals, fix broken
plumbing, and provide at least 35 square feet (ie., 5
feet by 7 feet) of living space to each prisoner. Id., at
39-41.

The very pervasiveness and seriousness of the
conditions described in the court's opinion made
those conditions difficult to cure quickly. Over the
next decade, the District Court entered further orders
embodied in 15 published opinions, affecting 21
prison institutions. These orders concerned, inter alia,
overcrowding, security, disciplinary proceedings,
prisoner classification, rehabilitation, parole, and
drug addiction treatment. Not surprisingly, the related
proceedings involved extensive evidence and
argument consuming thousands of pages of transcript.
See Morales Feliciano v. Romero Barcelo, 672
F.Supp. 591, 595 (D.P.R.1986). Their
implementation involved the services of two
monitors, two assistants, and a Special Master. Along
the way, the court documented a degree of
administrative chaos" in the prison system, Morales
Feliciano v. Hernandez Colon, 697 F.Supp. 37, 44
(D.P.R.1988), and entered findings of contempt of
court against the Commonwealth, followed by the
assessment and collection of more than $74 million in
fines. See Morales Feliciano v. Hernandez Colon,
775 F.Supp. 487, 488 and n. 2 (D.P.R.1991).

Prison conditions subsequently have improved in
some respects. Morales Feliciano v. Rossello
Gonzalez, 13 F.Supp.2d 151, 179 (D.P.R.1998). 1
express no opinion as.to whether, or which of, the
earlier orders are still needed. But my brief summary
of the litigation should illustrate the potential
difficulties involved in making the determination of
continuing necessity required by the PLRA. Where
prison litigation is as complex as the litigation 1 have
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just described, it may prove difficult for a district
court to reach a fair and accurate decision about
which orders remain necessary, and are the "least
intrusive means” awailable, to prevent or correct a
continuing violation of federal law. The orders, which
were needed to resolve serious constitutional
problems and may still be needed where compliance
has not yet been assured, are complex, interrelated,
and applicable to many different institutions. Ninety
days might not provide sufficient time to ascertain the
views of several different parties, including monitors,
to allow them to present evidence, and to permit each
to respond to the arguments and evidence of the
others.

*18 It is at least possible, then, that the statute, as the

majority reads it would sometimes terminate a
complex system of orders entered over a period of
years by a court familiar with the local problem--
perhaps only to reinstate those orders later, when the
termination motion can be decided. Such an
automatic termination could leave constitutionally
prohibited  conditions unremedied, at least
temporarily. Alternatively, the threat of termination
could lead a district court to abbreviate proceedings
that faimess would otherwise demand. At a minimum,
the mandatory automatic stay would provide a recipe
for uncertainty, as complex judicial orders that have
long governed the administration of particular prison
systems suddenly turn off, then (perhaps selectively)
back on. So read, the statute directly interferes with a
court's exercise of its traditional equitable authority,
rendering  temporarily  ineffective pre-existing
remedies aimed at correcting past, and perhaps
ongoing, violations of the Constitution.  That
interpretation, as the majority itself concedes, might
give rise to serious constitutional problems. Ante, at
-, 21

I

The Solicitor General's more flexible reading of the
statute avoids all these problems. He notes that the
relevant language says that the motion to modify or
terminate prospective relief “shall operate as a stay"
after a period of 30 days, extendable for "good cause”
to 90 days. 18 U.S.C. § 3626(e)(2); see also Brief for
United States 12. The language says nothing,
however, about the district court's power to modify or
suspend the operation of the "stay." In the Solicitor
General's view, the "stay" would determine the legal
status quo; but the district court would retain its
traditional equitable power to change that status quo
once the party seeking the modification or suspension
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of the operation of the stay demonstrates that the stay
*would cause irreparable injury, that the termination
motion is likely to be defeated, and that the merits of
the motion cannot be resolved before the automatic
stay takes effect.” Ibid. Where this is shown, the
"court has discretion to suspend the automatic stay
and require prison officials to comply with
outstanding court orders until the court resolves the
termination motion on the merits,” id., at 12-13,
subject to immediate appellate review, 18 US.C. §
3626(e)(4).

Is this interpretation a "reasonable construction” of
the statute? Edward J. DeBartolo Corp., 485 U.S,, at
575, 108 S.Ct. 1392. I note first that the statutory
language is open to the Solicitor General's
interpretation. A district court ordinarily can stay the
operation of a judicial order (such as a stay or
injunction), see Scripps-Howard Radio, Inc. v. FCC,
316 U.S. 4, 9- 10, and n. 4, 62 S.Ct. 875, 86 L.Ed.
1229 (1942), when a party demonstrates the need to
do so in accordance with traditional equitable criteria
(irreparable injury, likelihood of success on the
merits, and a balancing of possible harms to the
parties and the public, see Doran v. Salem Inn, Inc,,
422 U.S. 922, 931, 95 S.Ct. 2561, 45 L.Ed.2d 648
(1975): Yakus v. United States, 321 U.S. 414, 440,
64 S.Ct. 660, 88 L.Ed. 834 (1944)). There is no
logical inconsistency in saying both (1) a motion (to
terminate) "shall operate as a stay," and (2) the court
retains the power to modify or delay the operation of
the stay in appropriate circumstances. The statutory
language says nothing about this last- mentioned
power. It is silent. It does not direct the district court
to leave the stay in place come what may.

*19 Nor does this more flexible interpretation
deprive the procedural provision of meaning. The
filing of the motion to terminate prospective relief
will still, after a certain period, operate as a stay
without further action by the court. Thus, the motion
automatically changes the status quo and imposes
upon the party wishing to suspend the automatic stay
the burden of demonstrating strong, special reasons
for doing so. The word "automatic" in the various
subsection titles does not prove the contrary, for that
word often means self-starting, not unstoppable. See
Websters Third New International Dictionary 148
(1993). Indeed, the Bankruptcy Act uses the words
"automatic stay” to describe a provision stating that
"a petition filed ... operates as a stay” of certain other
judicial proceedings--despite the fact that a later
portion of that same provision makes clear that under
certain circumstances the bankruptcy court may
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terminate, annul, or modify the stay. 11 US.C. §
362(d); see also 143 Cong. Rec. S12269 (Nov. 9,
1997) (statement of Sen. Abraham) (explaining that §
3626(e)(2) was medeled after the Bankruptcy Act
provision). And the Poultry Producers Financial
Protection Act of 1987 specifies that a court of
appeals decree affirming an order of the Secretary of
Agriculture "shall operate as an injunction”
restraining the "live poultry dealer” from violating
that order, 7 U.S.C. § 228b-3(g); yet it appears that
no one has ever suggested that the court of appeals
lacks the power to modify that “injunction” where
appropriate. Moreover, the change in the legal status
quo that the automatic stay would bring about, and
the need to demonstrate a special need to lift the stay
(according to traditional equitable criteria), mean that
the stay would remain in effect in all but highly
unusual cases.

In addition, the surrounding procedural provisions
are most naturally read as favoring the flexible
interpretation. The immediately preceding provision
requires the court to rule "promptly"” upon the motion
to terminate and says that "[m)andamus shall lie to
remedy any failure to issue a prompt ruling.” 18
U.S.C. § 3626(e)(1). If a motion to terminate takes
effect automatically through the "stay" after 30 or 90
days, it is difficult to understand what purpose would
be served by providing for mandamus--a procedure
that itself (in so complicated a matter) could take
several weeks. But if the automatic stay might be
modified or lifted in an unusual case, providing for
mandamus makes considerable sense. It guarantees
that an appellate court will make certain that unusual
circumstances do in fact justify any such modification
or lifting of the stay. A later provision that provides
for immediate appeal of any order “staying,
suspending, delaying or barring the operation of the
automatic stay” can be read as providing for similar
appellate review for similar reasons. § 3626(e)(4).

*20 Further, the legislative history is neutral, for it is
silent on this issue. Yet there is relevant judicial
precedent. That precedent does not read statutory
silence as denying judges authority to exercise their
traditional equitable powers. Rather, it reads statutory
silence as authorizing the exercise of those powers.
This Court has said, for example, that "[o]ne thing is
clear. Where Congress wished to deprive the courts
of this historic power, it knew how to use apt words--
only once has it done so and in a statute born of the
exigencies of war.” Scripps-Howard, supra, at 17, 62
S.Ct. 875. Compare Lockerty v. Phillips, 319 U.S.
182, 186-187, 63 S.Ct. 1019, 87 L.Ed. 1339 (1943)
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(finding that courts were deprived of equity powers
where the statute explicitly removed jurisdiction),
with Scripps-Howard, 316 U.S., at 8-10, 62 S.Ct. 875
(refusing to read silence as depriving courts of their
historic equity power), and Califano, 442 U.S,, at
705-706, 99 S.Ct. 2545 (same). These cases
recognize the importance of permitting courts in
equity cases to tailor relief, and related relief
procedure, to the exigencies of particular cases and
individual circumstances. In doing so, they recognize
the fact that in certain circumstances justice requires
the flexibility necessary to treat different cases
differently--the rationale that underlies equity itself.
Cf. Hecht Co. v. Bowles, 321 U.S. 321, 329, 64 S.Ct.
587, 88 L.Ed. 754 (1944) ( "The essence of equity
jurisdiction has been the power of the Chancellor to
do equity and to mould each decree to the necessities
of the particular case").

Finally, the more flexible interpretation is consistent
with Congress' purposes as revealed in the statute.
Those purposes include the avoidance of new judicial
relief that is overly broad or no longer necessary and
the reassessment of pre-existing relief to bring it into
conformity with these standards. But Congress has
simultaneously expressed its intent to maintain relief
that is narrowly drawn and necessary to end
unconstitutional  practices. See 18 US.C. §§
3626(a)(1), (a)2), (b)(3). The statute, as flexibly
interpreted, risks interfering with the first set of
objectives only to the extent that the speedy appellate
review provided in the statute fails to control district
court error. The same interpretation avoids the
improper provisional termination of relief that is
constitutionally necessary. The risk of an occasional
small additional delay seems a comparatively small
price to pay (in terms of the statute's entire set of
purposes) to avoid the serious constitutional problems
that accompany the majority's more rigid
interpretation.

The upshot is a statute that, when read in light of its
language, structure, purpose, and history, is open to
an interpretation that would allow a court to modify
or suspend the automatic stay when a party, in
accordance with traditional equitable criteria, has
demonstrated a need for such an exception. That
interpretation reflects this Court's historic reluctance
to read a statute as” depriving courts of their
traditional equitable powers. It also avoids
constitutional difficulties that might arise in unusual
Cases.

*21 | do not argue that this interpretation reflects the
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most natural reading of the statute's language. Nor do
I assert that each individual legislator would have
endorsed that reading at the time. But such an
interpretation is a?_rgasonable construction of the
statute. That reading harmonizes the statute's
language with other basic legal principles, including
constitutional principles. And, in doing so, it better
fits the full set of legislative objectives embodied in
the statute than does the more rigid reading that the

Page 18

majority adopts.

For these reasons, ! believe that the Solicitor
General's more flexible reading is the proper reading
of the statute before us. 1 would consequently vacate
the decision of the Court of Appeals and remand this
action for further proceedings.

END OF DOCUMENT
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INTRODUCTION

Defendants Oakland Cannabis Buyers’ Cooperative (“OCBC”) and Jeffrey Jones submit this
reply memorandum in support of their Motion to Dissolve or Modify Preliminary Injunction. In their
opening memorandum (“Op. Br.”) Defendants established that given the factual record and the Ninth
Circuit’s recent opinions in this case, this Court should either dissolve the preliminary injunction or
modify the injunction to allow seriously ill patients with a physician confirmed medical necessity to
obtain cannabis.

The government does not seriously challenge the factual showing made by Defendants. The
government does not dispute that these patients are seriously ill, nor that cannabis is the onlv
medicine that has provided relief to these patients (See, e.g., Declarations of Paul Allen. Willie Beal.
Creighton Frost. Jr.. Steven Kubby. Miles Saunders. Renee Sheperd. Lorrie Valentine and Edward
Brundridge.) The government also leaves unrefuted the declarations establishing that cannabis is a
safe and effective medicine. (See Declarations of John Morgan. M.D.. Lester Grinspoon. M.D; see
also Defendants™ Request for Judicial Notice filed September 14. 1998, and declarations of
Drs. Flvnn. Estes. Leff. Macabee. Tripathy. Follansbee. O'Brien. Northfelt. Cafaro. and Scott
attached thereto).

Instead. the government invites this Court to ignore the clear mandate of the Ninth Circuit.
and the controlling precedent that the Ninth Circuit’s September 1999 and May 2000 opinions
represent. This Court should decline the government’s invitation. These opinions confirm the
availability of a medical necessity defense in these p wceedings and confirm the viability of the
substantive due process rights of OCBC’s patient-members. The Ninth Circuit opinions plainly
require this Court specifically to consider. and to protect the rights and interests of these seriously il
patients.

ARGUMENT

I THE PRELIMINARY INJUNCTION SHOULD BE DISSOLVED

In their opening memorandum Defendants established that the preliminary injunction must be
dissolved because the government is no longer entitled to the presumption of irreparable injury relied

upon by this Court when it issued that injunction. Defendants also established that, in the absence of
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such a presumption. the irreparable injury suffered by OCBC's patient-members far outweighs any
theoretical harm to the government. (See Op. Br. at 8-10.) Nothing in the government’s opposition
refutes these crucial facts. Refusing to address, much less dispute Defendants’ strong showing of
irreparable harm. the government instead continues to seek refuge in a presumption to which it is no
longer entitled.

The presumption of irreparable harm upon which the government seeks to rely applies only in
very limited circumstances: (1) when the defendant concedes a statutory violation (Miller v.
California Pac. Medical Cir.. 19 F.3d 449, 460 (Sth Cir. 1994); United States v. Nutri-Cology.

982 F.2d 394, 398 (9th Cir. 1992), or (2) when the government demonstrates that it is likely to prevail
on the merits. Miller. 19 F.3d at 460. “If the charge is disputed, or if [the government] has only a
fair chance of succeeding on the merits, the court must consider the possibility of irreparable injury.”
Id (emphasis added): see also Nutri-Cology, 982 F.2d at 398 (where statutory violation disputed and
government makes only colorable showing that it will prevail on claim. presumption of irreparable
injury does not apply).

The government concedes that Defendants have vigorously disputed their liability for
allegedly violating the Controlled Substances Act ("CSA™) and argues instead that it has made the
required showing of likelihood of success on the merits. The unavailability of any defense. including
necessity. to an alleged violation of the CSA has always been central to the government’s claims
against Defendants. See. ¢.g.. United States v. Cannabis Cultivators Club. 5 F. Supp. 2d 1086. 1101-
1102 (1998). The Ninth Circuit’s opinion makes plain. however. that such cefenses are available in
this proceeding and that Defendants have established medical necessity. See. e.g.. United States v.
Oakland Cannabis Buyers' Coop., 190 F.3d 1109. 1115 (9th Cir. 1999) (finding that Defendants had
established medical necessity™ for a class of people™). The government also ignores the May 10,
2000 opinion directing that this court reconsider its ruling on the substantive due process claims
asserted in this case. Under these circumstances. the government cannot seriously argue that it
continues to demonstrate a likelihood of success on the merits.

Finally. the government completely ignores the separate and independent reason for

dissolving the injunction — this Court’s failure to consider whether the injunction is in the public
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interest. Even where a statutory violation has been established. a court must consider the public
interest when imposing the extraordinary remedy of injunction. Oakland Cannabis Buyers' Coop..
190 F.3d at 1115. see also. Weinberger v. Romero-Barcelo. 456 U.S. 305. 320 (1982). Had the Court
done so here. t;e“C‘oun would have concluded. as did the Ninth Circuit, that the injunction is not in
the public interest. Oakland Cannabis Buyers Coop., 190 F.3dat1114-1115.

The government has failed to establish that it is entitled to any presumption of irreparable
harm arising from Defendants’ alleged violation of the CSA. Moreover, as the Ninth Circuit found.
the public ir;terest clearly mandates permitting distribution of cannabis to seriously ill patients with a
confirmed medical necessity. Accordingly the injunction should be dissolved.

IL. THE COURT SHOULD GRANT THE REQUESTED MODIFICATION

In their opening brief. Defendants made a strong factual showing that established each
element of the necessity defense under United States v. Aguilar. 883 F.2d 662 (9th Cir. 1989). The
government has offered no facts to contradict this evidence. Instead. the government ignores the
Ninth Circuit's rulings in this case. mischaracterizes Defendants’ position and rehashes arguments

that have been squarely rejected by the Ninth Circuit.

A. Defendants Are Entitled To The Medical Necessity Defense In
These Proceedings

1. The CSA Does Not Preclude A Necessity Defense

Contrary to the government's contention. nothing in the text or legislative history of the CSA
prohibits the equitable relief that Defendants seek here. The Ninth Circuit’s opinion is controlling
precedent that establishes the availability of medical necessity as a defense to a claimed violation of
the CSA. Oakland Cannabis Buvers' Coop., 190 F.3d at 1113-1115. That opinion also confirms this
Court’s inherent equitable power to grant the relief requested here. /& The Ninth Circuit held that
this Court incorrectly concluded that it was powerless to modify the injunction to permit an
exemption for medical necessity. As the Ninth Circuit correctly determined. “there is no evidence

that Congress intended to divest the district court of its broad equitable discretion to formulate

appropriate rehef. .. .. [T]here is no indication that the ‘underlying substantive policy™ of the [CSA]
REPLY MEMORAND( M IN SUPPORT OF DEFS” MOTION TO D1SSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER 3
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mandates a limitation on the district court’s equitable powers.” Oakland Cannabis Buyers' Coop..
190 F.3d at 1114,

There ig_ample support for the Ninth Circuit’s decision. First, contrary to the government’s
contention. there is no evidence that Congress intended to abrogate the necessity defense. Itis well
established that common-law defenses may be raised as defenses to a statutory crime. United
States v. Newcomb. 6 F.3d 1129, 1134 (6th Cir. 1993) (holding necessity defense available to
defendant charged with violations of federal firearm possession statutes). As the Newcomb court
explained:

[United States v. Bailey. 444 U.S. 394 (1980)] teaches that Congress’s
failure to provide specifically for a common-law defense in drafting a
criminal statute does not necessarily preclude a defendant charged with
violating that statute from relying on such a defense. This conclusion is

unassailable: statutes rarely enumerate the defenses to the crimes they
describe.

Newcomb, 6 F.3d at 1134.

The government also ignores the numerous decisions that recognize the availability of the
medical necessity defense in prosecutions concerning marijuana. For example, United States v.
Burton. 894 F.2d 188 (6th Cir. 1990). did not question the applicability of the defense. Rather. the
~aurt concluded that defendant had failed to establish one element of the defense. Jd. at 191 ! State
courts also have held. consistent with Newcomb and Bailey. that the medical necessity defense is not

precluded by the fact that the state legislature placed cannabis in a category analogous to Schedule |

' See also United States v. Randall. 104 Daily Wash.L.Rptr. 2249, 2252 (D.C. Super. 1976)
(glaucoma patient successfully asserted medical necessity defense to a charge of marijuana
possession): State v. Hastings. 801 P.2d 563. 565 (1daho 1990) (defendant presented a legitimate
defense of medical necessity in marijuana prosecution; trier of fact would determine whether the
elements had been met): Stare v. Diana. 604 P.2d 1312. 1316-17 (Wash. App. 1979) (medical
necessity is encompassed in the common law defense of necessity and applies in the context of
possession of marijuana: case remanded to allow trier of fact to determine whether defense
established): Stare v. Bachman. 595 P.2d 287. 288 (Hawaii 1979) (medical necessity could be
asserted as a defense to a marijuana charge in a proper case): Jenks v. State of Florida. 582 So.2d
676. 677 (Fla. Dist. Ct. App.). review denied. 589 So.2d 292 (Fla. 1991) (medical necessity defense
applied to charge of possession of marijuana and was established by Defendants): and People v.
Trippet. 56 Cal. App. 4th 1532, 1538-40, review denied. 1997 Cal. LEXIS 8225 (1997) (assumed
validity of medical necessity defense).
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of the CSA. See, e.g.. Jenks v. State of Florida, 582 So0.2d 676, 677 (Fla. Dist. Ct. App.). review
denied. 589 So0.2d 292 (Fla. 1991) (necessity defense not precluded because marijuana placed in the
Florida equivalent of Schedule I).2

Second; Cbngress made no finding concerning the medical uses of cannabis and had no basis
for doing so. The legislative history of the CSA confirms that Congress intended to place cannabis
only tenitatively in Schedule I “until the completion of certain studies now underway.” Act of
Oct. 14, 1970. Pub. L. No. 91-513. 1970 U.S.C.C.A.N. 4579. In 1970, Congress instructed the
Presidential .Commission on Marihuana and Drug Abuse (“Shafer Commission™) to conduct a
comprehensive study of cannabis and its effects. /d. at § 601, 4625-26. Ultimately, the Commission
recommended full decriminalization of marijuana. Marihuana: A Signal of Misunderstanding: First
Report of the National Commission on Marihuana and Drug Abuse, 152 (1972). Congress did not
act on this report. Years later. with no scientific studies to support its actions. the Senate and the
House of Representatives issued resolutions opposing both the medical use and the allocation of

funds for research into to the medical use of cannabis. Act of Oct. 21, 1998, Pub. L. No. 105-277.

* The government s reliance on cases decided before the Ninth Circuit’s decision in this case
is equally unavailing. See United States v. Lederer, Nos. CR-97-558 GEB (E.D. Cal. May 21. 1999);
United States v. Diana. Nos. CR-98-068-RHW. CR-98-069-RHW, CR-98-070-RHW. and
CR-98-072-RHW._ slip op. at 5 (E.D. Wash. Sept. 21. 1998): United States v. Allerheiligen.
No. 97-40090-01-DES. 1998 WL 918841 (D. Kan. Nov. 19. 1998) (attached as Exs. 3-5 to
government’s brief (“Oppos. Br.™). Moreover. in United States v. Diana (Oppos. Br., Ex. 4) the court
rejected the necessity defense on the facts. The court found that the defendant failed to pursue legal
alternatives. and possessed quantities of marijuana far exceeding that necessary for personal use. In
United States v. Allerheiliger: (Oppos. Br., Ex. 5) the court rejected evidence concerning medical use.
in part because defendant had offered no federal case in which necessity had been approved. The
government’s citation to United States v. Lederer also is misleading. because that case had been
remanded by the Ninth Circuit to the District Court to consider the necessity defense. (See Request
for Judicial Notice Ex. 1.) Finally, United States v. McWilliams, No. CR 97-997(A)-GHK (C.D. Cal.
Nov. 5, 1999) (Oppos. Br., Ex. 2) on which the government also relies both misreads and misapplies
the Ninth Circuit's decision in this case. The court in McWilliams incorrectly held that the Ninth
Circuit did not address the availability of the necessity defense. This conclusion is plainly wrong. as
was the court’s rejection of Mr. McWilliams' necessity defense on the ground that he had the legal
alternative of petitioning to reschedule marijuana. Mr. McWilliams tragically has died since that
decision. thereby confirming that petitioning for rescheduling was not a viable alternative for him.
Finally. the court in the McWilliams case was not faced with circumstances presented here — the
proposed modification of an injunction calling upon the Court’s inherent equitable powers. The
Ninth Circuit has confirmed that at least in this context. the CSA does not prohibit this Court from
ordering equitable relief based upon medical necessity.

SER 697

REPLY MEMORANDUM IN SUPPORT OF DEFS' MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER 5
C 98-0088 CRB
sf-918404.



[ 9]

[9)

whn

D
E SN

1998 U.S.C.C.AN. (112 Stat.) 2681. Thus, Congress never actually considered the medical utility of
cannabis before placing it in Schedule 1 and has not formally revisited the issue since.’

Contrary to the government's contention, nothing in United States v. Rutherford, 442 U.S.
344 (1979) req.i';ife's that this Court depart from the Ninth Circuit’s ruling. In Rutherford, plaintiffs
brought an affirmative case to exempt laetrile, an unproven drug, from the requirements of the
Federal Food. Drug and Cosmetic Act. Defendants do not seek that relief here. There was also no
claim in Rutherford that laetrile was the only effective treatment for the patients, and indeed there
was a significant concern that these patients would forego conventional treatment in favor of laetrile.
In contrast, OCBC’s patient-members are the target of a civil injunction action brought by the
government to preclude their use of the only medicine that has proven effective in relieving their life-
threatening symptoms. As the Ninth Circuit recognized. if the government had sought to prosecute
Defendants individually. they would have been able to litigate the issue of necessity in due course.
Oakland Cannabis Buyers Coop.. 190 F.2d at 1114. They should not be penalized because the
government sought to proceed by injunction.

Moreover. the continued placement of marijuana in Schedule I does not constitute any finding
whatsoever concerning the medical necessity of an individual patient. The DEA definition of
“currently accepted medical use™ is quite different than the legal test for “necessity.” Under the
DEA’s guidelines. the test of whether a drug is in currently acceptable medical use for the general
public requires that:

1. The drug’s chemistry be known and rep -oducible:

2. There must be adequate safety studies:

3. There must be adequate and well-controlled studies proving efficacy;

" The government’s contention that Congress's refusal to reclassify cannabis despite the
opportunity to do somehow evidences an intention to abrogate the medical necessity defense is
likewise meritless. Alliance for Cannabis Therapeutics v. DEA. 15 F.3d 1131, 1137 (D.C. Cir. 1994).
on which the government relies. did not hold that cannabis has no accepted medicinal value — only
that it had not been proven in that case.
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4. The drug must be accepted by qualified experts; and
5. The scientific evidence must be widely available.
Alliance for Cannabis Therapeutics v. DEA, 15 F.3d 1131, 1134 (D. C. Cir. 1994).

The legal standard for medical necessity is quite different, however. It requires a showing

that:

the use of cannabis is necessary in order to treat or alleviate [serious
medical] conditions or their symptoms; [patients] will suffer serious
harm if they are denied cannabis; and ... there is no legal alternative to

- cannabis for the effective treatment of their medical conditions because
they have tried other alternatives and have found that they are
ineffective, or that they result in intolerable side effects.

Oakland Cannabis Buyers' Coop., 190 F.3d at 1115.

The DEA guidelines are intended to be used to scrutinize a drug for use by the general public.
In contrast. the medical necessity test is intended to apply to a particular defendant or a class of
persons with the same or similar medical conditions. and provides a safety valve for a person who
must violate the general law to prevent a greater harm. Because the classification of marijuana as a
Schedule | drug serves an entirely different purpose than the medical necessity defense. there is no
reason to conclude that the classification has any bearing on the viability of a necessity defense.

Finally. the federal government has itself recognized the medical efficacy of cannabis by
providing it to a group of patients. The federal government operates the Compassionate Investigative
New Drug program through which NIDA provides cannabis to eight individuals suffering from a
range of illnesses. (See Ex. A hereto.) These individuals are no different from OCBC's patient-
members in the sense of medical need. The mere existence of this program demonstrates the federal

government's recognition that there are in fact. legitimate medical uses for cannabis. *

¥ The government also has placed Marinol in Schedule 111, and it contains only the
psvchoactive and therefore most dangerous cannaboid found in natural cannabis. (See Ex. B hereto.)
This further confirms that the government does in fact recognize medical uses for cannabis.
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2. Defendants Have Established That They Have No Legal
Alternatives To Cannabis To Alleviate Their Symptoms

The government does not dispute that Defendants meet three of the four necessity defense
criteria established 1n Aguilar: that Defendants were faced with a choice of evils and chose the lesser
evil: that Defendants acted to prevent imminent harm: and that Defendants reasonably anticipated a
causal relation between their conduct and the harm to be avoided. Aguilar, 883 F.2d at 693. The
government’s only dispute concerns whether Defendants have legal alternatives to violating the law.
such as seeking legislative or administrative relief, and therefore should not be entitled to the
necessity defense. See United States v. Dorrell, 758 F.2d 427, 431 (9th Cir. 1985).° The government
makes the incredible claim that sick and dying patients should forego the only medicine that helps
them. and endure intolerable symptoms while awaiting a rescheduling of marijuana that may never
come within their lifetimes. A rescheduling petition was filed in 1995 and on December 17. 1997 the
DEA referred the petition to the secretary of Health and Human Services “upon determining that the
petition raised scientific and medical issues that had not previously been evaluated by HHS.”
Cannabis Cultivarors Club. 5 F. Supp. 2d at 1103. Although this Court expected that the Secretary
would act “expeditiously™ on the petition in light of the concerns expressed by the citizens of
California. /d at 1105. HHS has vet to take any action on the petition. (See Declaration of John
Gettman attached hereto as Ex. C)

The government’s contention that the purported availability of recourse to “the political and
judicial process™ precludes the availability of the necessity defense in this case is untenable. The
option of seeking administrative or legislative relief as suggested by the government is not an

alternative for Defendants. Just as ““[a] prisoner fleeing a burning jail . . . would not be asked to wait

* The government also argues illogically. based upon Unired States v. Bailey, 444 U.S. 394
(1980) that chronically ill patient-members also must show “bona fide effort to comply with federal
law as soon as the asserted necessity has lost its coercive force.”™ (Oppos. Br. at 16.) The
government's argument is nonsensical: Defendants have never asserted a desire to dispense cannabis
on “a permanent. ongoing basis™ as the government asserts. Defendants’ patient-members are
seriously ill persons for whom necessity will continue until their conditions improve, other therapies
are found. or they die. Their situation cannot be compared to that of a prisoner who flees from
custody while avoiding a fire.
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in his cell because someone might conceivably save him”™ — patient-members cannot be asked to
forego their medication and risk dying while they await the possibility of reclassification of cannabis.
United States v_Schoon. 971 F.2d 193. 198 (9th Cir. 1992). Whether a legal alternative exists for the
purposes of the necessity defense cannot be determined in a vacuum. “[T]he law implies a
reasonableness requirement in judging whether legal alternatives exist.” Id. at 198.

Defendants’ circumstances are clearly distinguishable from those in the government's cited
cases. Unlike the defendant in United States v. Richardson, 588 F.2d 1235, 1239 (9th Cir. 1978).
Defendants ixere have been denied access to a medicine whose efficacy has been established. and
have no immediately available means of obtaining this needed medicine. Unlike the Defendants in
Dorrell, Defendants here are not merely involved in a “political protest.” OCBC s patient-members
suffer from chronic and life threatening illnesses and may die without medical cannabis.® (See. eg.
Declarations of Kenneth Estes. Steven Kubby. and Willie Beal.)

Furthermore. a petition to reschedule can take over 20 vears. See Alliance for Cannabis
Therapeutics v. DE4. 15 F.3d 1131 (D.C. Cir. 1994) (petitionefs’ final attempt to reschedule
marijuana after extensive litigation over the course of 22 vears). Accordingly. petitioning for
rescheduling would be futile while immediate relief is needed. thereby making valid Defendants’
medical necessity claim here. See United States v. Contento-Pachon. 723 F.2d 691, 693-95 (9th Cir.
1984) (triable issue of fact regarding necessity in drug trafficking case where there was evidence that

going to police would be futile). In this regard. Defendants’ circumstances here are clearly

® In Richardson, the FDA had specifically classified laetrile as a “new drug.” 588 F.2d
at 1237. Defendant failed to avail himself of numerous available options to challenge immediately
the FDA's classification of and seizure of an experimental drug. /d. at 1239. In both Schoon and
Dorrell the court precluded the necessity defense as a matter of law, finding that the Defendants did
not present sufficient facts to raise the defense. In Schoon, defendants asserted a necessity defense,
“contending that their acts in protest of American involvement in El Salvador were necessary to
avoid further bloodshed in that country.” 971 F.2d at 195. In Dorrell, defendant asserted the
necessity defense arguing that his actions were necessary to change United States nuclear policy and
10 avert the risk of nuclear war. 758 F.2d at 429. In both cases. defendants engaged in “indirect

political” protest that could not achieve their stated goal of changing the government’s policies.
Schoon, 971 F.2d at 200: Dorrell, 758 F.2d at 433.
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distinguishable from those of the defendants in 4guilar, who had the immediate opportunity to seek
provisional judicial relief and prompt resolution of the aliens’ asylum claims.

In the words of this Court, “it hardly seems reasonable to require an AIDS. glaucoma. or
cancer patient tvc: @’éit twenty years if the patient requires marijuana to alleviate a current medical
problem.” Cannabis Cultivators Club, S F. Supp. at 1102. Indeed, some patient-members have died
during the course of these proceedings. (See Declaration of Michael Alcalay, M.D. § 11.) Because

of the immediacy of the patient-members’ medical needs and the harm they will suffer. the

government’s argument must be rejected.

3. The Proposed Modification Contains Specific Criteria That
Can Be Applied To Establish Medical Necessity

Defendants presented both to the Ninth Circuit and to this court. detailed declarations from
patients that establish their particular medical conditions. the imminent harm they face without
medical cannabis. and their lack of legal alternatives. In the face of the particularized showing.
which it cannot refute. the government mischaracterizes the relief sought by Defendants and
disparages the integrity and ability of the California doctors who treat these patients.

This circumstance 1s clearly different than that presented in Aguilar. 883 F.2d at 693. In

Aguilar. the only evidence of the aliens’ necessity came from workers who relied upon a screening

process as evidence of the dangers faced by these aliens in their respective countries. There was no
showing that the “particular aliens assisted were in danger of imminent harm™. Jd. at n.28. In
contrast. individual patients have provided particularized declarations about their medical condition
and need for medical cannabis. Thus. contrary to the government's contention. Defendants do not
here rely upon generalized statements of medical necessity.

Moreover. in Aguilar there was a particular concern that the generalized screening process
relied upon by defendants would usurp the traditional role of the Immigration and Naturalization
Service to determine asylum status. That concern is not present here. California physicians are well
qualified to assist their patients in making informed choices about appropriate medical care. They do

so in extremely sensitive areas in which the legislature and the voters have spoken. Patients. in
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consultation with their physicians. rather than the courts, are in the best position to determine whether
a medical necessity actually exists.
As noted by the Ninth Circuit. the government’s selection of an injunctive procedure has

dictated the remedies available to OCBC's patient-members:

The government did not need to get an injunction to enforce the federal
marijuana laws. If it wanted to, it could have proceeded in the usual
way. by arresting and prosecuting those it believed had committed a
crime. Had the government proceeded in that fashion, the [D]efendants
would have been able to litigate their necessity defense under Aguilar

- in due course. However, since the government chose to deal with
potential violations on an anticipatory basis instead of prosecuting them
afterward. the government invited an inquiry into whether the
injunction should also anticipate likely exceptions.

Oakland Cannabis Buyers Coop.. 190 F.3d at 1114. Having chosen to address violations on a
prospective basis through an injunction. the government cannot legitimately block Defendants’
efforts to ensure that the injunction does not preclude a “legally privileged or justified” use of
cannabis. /d  This Court should defer to the wisdom of the common law and recognize Defendants’
necessity defense.
B. Defendants Are Entitled To A Substantive Due Process Defense

In their opening brief. Defendants established that a faithful appreciation of the Due Process
analysis required by the Federal Constitution compels the conclusion that depriving seriously ill
patients of the one medicine that alleviates their symptoms and in many cases saves their lives.
violates their fundamental rights. (Op. Br. at 14-15.) Defendants established that they have a well-
recognized liberty interest in being free from pain ard in preserving their lives. Washingion v.
Glucksberg. 521 U.S. 702,117 S. Ct. 2258. 2288. 2303 (O"Connor, J. concurring). Defendants also
established that an examination of our “nation’s history. legal traditions and practices™

(Washington v. Glucksberg. 521 U.S. 702.719. 117 S. Ct. 2258. 2262 (1997)) reveals the long

' The government’s disingenuous argument concerning the absence of physician declarations
cannot be credited. Given the government’s commitment to prosecuting physicians for providing
medical guidance to their patients concerning cannabis (see Conant v. McCaffrey, 172 F.R.D. 681
(N.D. Cal. 1997)). it is not surprising that physicians are reluctant to come forward.
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accepted use of cannabis as a medicine, and current legislation in six states allowing the medical use
of cannabis.

The government attempts to trivialize Defendants” claims, however, by relying on
Carnohan v. b'ﬁ;!;d States. 616 F.2d 1120 (9th Cir. 1980), and Rutherford v. United States, 616 F.2d
455 (10th Cir. 1980), for the proposition that there is no fundamental, constitutional right to obtain a
particular medical treatment. The government mischaracterizes Defendants’ position. This case does
not involve (a) an attempted reclassification of any drug, (b) a suit by persons who have found no
medically effective treatment to relieve their pain and suffering (compare Rutherford) or (c) an
attempt to obtain access to a wholly experimental drug that has not been shown to be effective in
relieving patient-members” pain and suffering. See, e.g.. Smith v. Shalala. 954 F. Supp. 1
(D.C. 1996).

To permit the government to interfere with the right of seriously ill patient-members to use of
medical cannabis is to deny them the right recognized by Rutherford. the right to decide whether or
not 1o have effective medical treatment at all. Cannabis is not simply the “medication of choice.”™ It
1s the only medication for these patient-members and. therefore. enjoys constitutional protection. The
vari.ous cases cited by the government are inapposite because they all involved attempts to have a
~arti~elas nope of treatment declared to be a fundamental right without any allegation or proof that the
medication at issue had been demonstrated to be the only effective medication available. See e. g,
Sammon v. New Jersey Bd. of Med Examiners. 66 F.3d 639 (3d Cir. 1995); Mitchell v. Clayton,

995 F.2d 772 (7th Cir. 1993): United States v. Burzynski. 819 F.2d 1301 (5tt. Cir. 1987); Kuromiya v.
United Siates. 37 F. Supp. 2d 717 (E.D. Pa. 1999). Smith v Shalala. 954 F. Supp. 1 (D.D.C. 1996):
United States v. Vital Health Products. Lid., 786 F. Supp. 761 (E.D. Wis. 1992).

Likewise. Defendants do not seek a federal declaration requiring a federal or state agency to
do anything. Unlike the patients in Carnohan and Rutherford. Defendants are not asking for the
government to permit doctors to prescribe. or to permit pharmacies throughout the country to stock
and dispense cannabis for medical purposes. Defendants” patient-members have a right under
California law to use and obtain cannabis to relieve their suffering. This right is recognized as
fundamental by the voters themselves in California. as well as by the voters of Alaska, Arizona,
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Colorado. District of Columbia, Maine, Nevada. Oregon, and Washington, and by the legislature and
governor of Hawaii. Those inescapable facts are an obvious feature distinguishing the Defendants in
this case from parties in the cases cited by the government. Those facts also remove any lingering
doubt that Am;i.{:én citizens consider access to medical cannabis to be a fundamental right. which is
subject to protection by this Court.
C. The Public Interest Mandates Modification Of The Injunction

The government makes no specific showing regarding how the public interest would be
harmed by tl;e modification Defendants propose. Instead. the government urges this court to ignore
the factual record. and defer to a judgment that Congress has never made. Defendants do not here
seek broad-based legalization of marijuana or its removal from Schedule I. Rather. by this motion
Defendants request that a narrow group of individuals with demonstrable medical need. who face
imminent harm. be permitted to receive medical cannabis through an exception to the injunction
issued by this Court. The government apparently contends. however. that this Court may not exercise
its equitable discretion to consider for itself whether the proposed modification actually serves the
public interest. but instead must defer to the purported judgment of Congress regarding this matter.
The government's position is plainly wrong. Nothing in either the Congressional pronouncements or
the cases relied upon by the government. addresses this narrow issue.

The Ninth Circuit has already rejected the claim that the government makes here. finding that

this Court must determine for itself where the public interest lies:

In Northern Cheyenne Tribe v. Hodel. we held that courts retain broad
equitable discretion when it comes to injunctions against violations of
federal statutes unless Congress has clearly and explicitly demonstrated
that it has balanced the equities and mandated an injunction. 851 F.2d
1152, 1156 (9th Cir. 1988). Here. ... there is no evidence that
Congress intended to divest the district court of its broad equitable
discretion to formulate appropriate relief when and if injunctions are
sought. Further. there is no indication that the ‘underlying substantive
policy™ of the Act mandates a limitation on the district court’s equitable
powers. /d at1156.

Oakland Cannabis Buyers Coop.. 190 F.3d at 1114,
As numerous Supreme Court and Ninth Circuit decisions demonstrate, when a court decides

whether to modify an injunction. the court must independently consider the public interest even when
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a violation of a federal statute has been shown.? In American Motorcyclist Ass'nv. Wan, 714 F.2d
962 (9th Cir. 1983). the court rejected plaintiffs” argument that because they had shown violations of

the National Environmental Policy Act (NEPA), the district court was compelled to issue a

preliminary injunétion. The appellate court acknowledged that when a likely violation of a federal
statute is shown. it 1s possible to infer that irreparable damage will occur as a result of the statutory
violation, which i1s a modification of the general and more stringent standard for granting an
injunction. /d at 965-66. The court explicitly recognized, however, that “[t]here are nevertheless
cases where public concerns other than failure to comply with NEPA must be weighed in determining
whether to grant an injunction.” Jd. at 966. In particular. the court explained that Ninth Circuit
precedent “authorizes the court not only to weigh the relative hardship and harms to the parties. but to
examine how the grearer public interest may be affected.” Id. (emphasis added). The court
concluded that under these principles. the district court did not abuse its discretion in declining
preliminarily to enjoin a likely violation of a federal statute on the ground that the injunction would

not have served the public interest.

® None of the government's cited cases establish any rule that deprives this Court of discretion
to consider fully the greater public interest. nor do they mandate deference to Congress in this area. -
Hecht Co. v. Bowles. 321 U.S. 321 (1944) fully supports Defendants’ position here. Hechr involved a
violation of the Emergency Price Control Act. The issue was whether the Administrator was entitled
to injunctive relief once a violation of the Act had been established. The Supreme Court concluded
that notwithstanding the statutory language. traditional principles of equity required that the district
court retain its discretion to refuse an injunction because the injunction was not in the public interest.
FTC v. WorldWide Factors, 882 F.2d 344 (9th Cir. 1989) was a suit by the FTC for consumer fraud
and to freeze assets for potential distribution to the public. The court did nor presume harm to the
public interest but rather explicitly balanced the harm to the public against the private interests of the
litigant. /d at 346-47. Virginian Ry. Co. v. Sys. Fed'n. 300 U.S. 515 (1937) was a suit involving
mandatory duties expressed in legislation to negotiate with union representatives. The employer
attempted to argue. however. that the duty to negotiate was not a proper subject for equitable relief.
In this context. the court concluded that given the mandatory duties to negotiate imposed by the
statute, the court properly could issue the injunction. Tennessee Valley Auth. v. Hull. 437 U.S. 153
(1978) concerned a conflict between the requirements of the Endangered Species Act and
pronouncements by Congress that it would be in the public interest to allow completion of a dam.
The court in that case ignored the subsequent pronouncements of Congress (similar to ones made
here by Congress in Pub. L. No. 105-277. Div. F. 112 Stat. 2681 760-61 (1998)) and considered the
ramifications to the public interest as actually raised by the specific case before the Court.
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Similarly. in Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982), the Court explained that
although the district court found a violation of the Federal Water Pollution Control Act, it was
nevertheless appropriate to consider the public interest rather than automatically to issue an

injunction. /d at 309-10. 313, 320. The Court explained:

In exercising their sound discretion, courts of equity should pay
particular regard for the public consequences in employing the
extraordinary remedy of injunction. . . . The grant of jurisdiction to
ensure compliance with a statute hardly suggests an absolute dury to
do so under any and all circumstances, and a federal judge sitting as

- chancellor is not mechanically obligated to grant an injunction for
every violation of law.

Id at 312 (emphasis added).’

Nor has Congress concluded. as the government contends, that individuals with established
necessity are absolutely prohibited from obtaining cannabis for medical use. The CSA was originally
enacted as an omnibus measure 1o prevent widespread drug abuse. and to treat and rehabilitate drug
abusers. Actof Oct. 14. 1970, Pub. L. No. 91-513. 1970 U.S.C.C.A.N. 4566-67. Congress did not
address the criteria for medical necessity nor did it abrogate the common law necessity defense.
Despite numerous opportunities to do so. Congress has never amended the CSA to preclude medical
necessity. Moreover. through its own Compassionate Investigative New Drug Program. the
government has itself acknowledged the legitimacy of medical uses for cannabis. Finally. as
discussed in section I1.A.1 infra. the fact that marijuana is in Schedule I has no bearing on whether an
individual with a medical necessity is permitted to use it. Accordingly. there is no judgment of

Congress that forecloses this Court’s consideration of medical necessity.

? Other Ninth Circuit and Supreme Court authorities reaffirm these principles. See Northern
Cheyenne Tribe v. Hodel, 851 F.2d 1152. 1155-58 (9th Cir. 1988) (rejecting the argument that district
courts must issue an injunction when a violation of the Federal Coal Leasing Amendments Act is
shown. and ordering that on remand, the district court should consider the public interest); Caribbean
Marine Servs. Co. v. Baldridge, 844 F.2d 668. 674 (9th Cir. 1988) (stating that “[Jwhen the public
interest is involved. it must be a necessary factor in the district court’s consideration of whether to
grant preliminary injunctive relief”). Moreover, federal courts have not hesitated to reject an
unfounded legislative determination that impinges upon fundamental rights. See, e.g. Akron v. Akron
Ctr. for Reproductive Health, 462 U.S. 416, 434-38 (1983) (invalidating ordinance requiring all
second trimester abortions to be performed in a hospital — the court rejected a legislative
determination that such a requirement was a reasonable health regulation).
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The government's reliance on Pub. L. No. 105-277. Div. F, 112 Stat. 2681, 760-61 (1998) is
equally unavailing. While this pronouncement spoke to the benefits of the process for drug approval.
it did not address the traditional criteria for injunctive relief or seek in any way to circumscribe this
Court’s equitagl.e--power‘ United States v. Oakland Cannabis Buyers' Coop., 190 F.3d at 1114.
Moreover. Congress would not have had the authority under any circumstances to nullify the
fundamental Constitutional rights at issue in this litigation.

The Ninth Circuit explicitly held that “OCBC has identified a strong public interest in the
availability of a doctor-prescribed treatment that would help ameliorate the condition and relieve the
pain and suffering of a large group of persons with serious or fatal illnesses.” /d. Defendants have
presented considerable evidence from patient-members. describing how cannabis has kept them alive.
Without access to cannabis. patient-members will suffer severe pain or debilitating spasticity will
lose their sight. will lose weight from AIDS “wasting syndrome™ and nausea due to chemotherapy.
and some will die. (See. e.g.. Declarations of Paul Allen. Willie Beal. Creighton Frost. Steven
Kubby. Miles Saunders. Kerie Campbell. Walter Hatchett. and Liza Jane Allen.) In addition to
providing the declarations of patient-members. Defendants have established that the City of Oakland
considers inability of these seriously ill individuals to receive medical cannabis to constitute a public
health emergency. Medical groups. such as the prestigious California Medical Association. also have
supported the availability of cannabis to treat seriously ill patients. (See Request for Judicial Notice
Ex.2.) While the CMA supports the process for approving drugs for medical use. it recognizes that
the immediate needs of seriously ill patients. in convultation with their physicians, may require
pursuit of other treatments while that process is underway. This position was joined by the California
Nurses Association. the City of Oakland. the County of Alameda and the County of San Francisco.,
all of whom plainly have a stake in identifving and protecting “the public interest.” (See /d.)

The government has not refuted Defendants” strong factual showing and instead urges this
Court to defer to “the political branches in identifying and protecting the public interest.” Unired
States v. Marine Shale Processors. 81 F.3d 1329, 1359 (5th Cir. 1996)~. In so doing. however, the
government would have this Court ignore the political process which has clearly concluded that the

public interest in this case is well served by permitting seriously ill patients access to cannabis to

REPLY MEMORANDUM IN SUPPORT OF DEFS' MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER 16
C 98-0088 CRB
sf-018404
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ameliorate their pain. and prolong their lives. The people of California, through the initiative process.
as well as the City of Oakland through its repeated declarations of a public health emergency, have
made clear where the public interest truly lies. In contrast, the government has not established that
Congress’ ime;_es'i In preventing drug abuse or in protecting the public welfare is promoted by
denying necessary medicine to sick patients, or that these interests will be harmed if the court grants
the requested modification.

Finally. the gov.emmem argues that the Court should not “substitute its own determination of
the public in.terest for that arrived at by the political branches, whether or not there may be doubt
regarding the wisdom of their conclusion™. (Oppos. Br. at 24.) Defendants have provided this Court
with definitive expressions of the public interest by entities charged with identifving and promoting
the public welfare. The government has not. Accordingly. a “faithful™ application of this salutary
principle in this case compels the conclusion that the Court should respect these expressions of the
public interest and grant Defendants’ request for modification of the injunction.

CONCLUSION

For all of the foregoing reasons. Defendants respectfully request that the injunction be
dissolved. In the alternative. Defendants respectfully request that. consistent with the Ninth Circuit’s
opinions in this case. the injunction be modified.

Dated: July 5.2000
MORRISON & FOERSTER Lie

Annette P. Carnegie

Attorneys for Defendants
OAKLAND CANNABIS BUYERS®
COOPERATIVE AND JEFFREY JONES

REPLY MEMORANDL M IN SUPPORT OF DEFS' MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER 17
C 98-0088 CRB
sf-918404
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PROOF OF SERVICE BY OVERNIGHT DELIVERY
FRCivP 5(b)

I declare that I am employed with the law firm of Morrison & Foerster Lie, whose address is
425 Market Street; San Francisco. California, 94105; I am not a party to the within cause; I am over
the age of eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection
and processing of correspondence for overnight delivery and know that in the ordinary course of
Morrison & Foerster’s business practice the document described below will be deposited in a box or
other facility regularly maintained by United Parcel Service or delivered to an authorized courier or
driver authorized by United Parcel Service to receive documents on the same date that it is placed at
Morrison & Foerster for collection.

I further declare that on the date hereof I served a copy of:

REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER
(Fed.R.Civ.P. 60(b), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope with delivery fees
provided for. addressed as follows for collection by United Parcel Service at Morrison & Foerster 1ir.
425 Market Street. San Francisco. California. 94103, in accordance with Morrison & Foerster's
ordinary business practices:

United States of America

Mark T Quinlivan Mark Stemn

U.S. Department of Justice U.S. Department of Justice

901 E Street. N.W.. Room 1048 601 D Street N.W.. Room 9108
Washington. D.C. 20530 Washington. D.C. 20530

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed at San Francisco. California. this Sth day of July, 2000.

STEPHANIE A. CHENARD wm ’J “%Wi
LA

(typed) (signature)

SER 710

PROOF OF SERVICE CASE NO. C 98-0088 CRB



PROOF OF SERVICE BY MAIL
FRCivP 5(b)

I am employed with the law firm of Morrison & Foerster 1ir. whose address is
425 Market Street, San Francisco, California, 94105; 1 am not a party to the within cause: I am over
the age of eighteen years and I am readily familiar with Morrison & Foerster's practice for collection
and processing of correspondence for mailing with the United States Postal Service and know that in
the ordinary course of Morrison & Foerster's business practice the document described below will be
deposited with the United States Postal Service on the same date that it is placed at Morrison &
Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on the date hereof I served a copy of:

REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION ORDER
(Fed.R.Civ.P. 60(b), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope addressed as follows for
collection and mailing at Morrison & Foerster Lir. 425 Market Street. San Francisco. California.
94105. in accordance with Morrison & Foerster's ordinary business practices:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed at San Francisco. California. this Sth day of July, 2000.

STEPHANIE A. CHENARD %’hm / ; - %Mi
Y

(typed) (signature)

SER 711

PROOF OF SERVICE CASE NO. C 98-0088 CRB



SERVICE LIST

Marin Alliance for Medical Marijuana, et al.

Intevenor-Patients

William G. Panzer
370 Grand Avenue. Suite 3
Oakland. CA 94610

Cannabis Cultivator’s Club, et al.

J. Tony Serra, Esq.

Serra. Lichter. Daar. Bustamante.
Michael & Wilson

Pier S North. The Embarcadero

San Francisco. CA 94111

Brendan R. Cummings. Esq.
P. O. Box 4944
Berkeley. CA 94704

Amicus Curiae

Linda LaCraw
Peter Barton Hutt

Covington & Burling
1201 Pennsylvania Avenue. NW
Washington. DC 20044

PROOF OF SERVICE

Thomas V. Loran IIl. Esq.
Margaret S. Schroeder. Esq.
Pillsbury Madison & Sutro LLP
50 Fremont Street, 5th Floor
P.O. Box 7880

San Francisco, CA 94105

Ukiah Cannabis Buyer’s Club, et al.

Susan B. Jordan
515 South School Street
Ukiah, CA 95482

David Nelson

106 North School Street
Ukiah, CA 95482

Oakland Cannabis Buyers Cooperative, et al.

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara. CA 95053

Robert A. Raich

A Professional Law Corporation
1970 Broadway. Suite 1200
Oakland. CA 94612
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- FEDERAL REGIBIER
Vol. 64, No. 127

Rules and Regulations

DEPARTMENT OF JUSTICE (DOJ)
Drug Enforcement Administration (DEA)

21 CFR Parts 1308. 1312
[DEA-180F}

Schedules of Controlled Substances: Restheduling of the Food and Drug
Administration Approved Product Containing Synthetic Dronabinol
[(-)-[DELTA)}<9> - (trans)-Tetrahydrocarmabinol] in Sesame 0il and

Encapsulated
in Soft Gelatin Capsules From Scheruile II to Schedule III

64 FR 35928
DATE: Friday, July 2, 1988sS

ACTION: Final rule.

To view the next page, type .np* TRANSMIT.
To view a specific page, transmit p* and the page number, e.g. p*1l

[*35928)

SUMMARY: This is a final rule of the Deputyw Administrator of the Drug
Enforcement Administration (DEA) transferring @ drug between schedules of the
Controlled Substances Act (CSA) pursuant to 21 U.5.C. 811. With the issuance of
this final rule, the Deput,; Administrator transfers from schedule II to schedule
III of the CSA the drug containing synthetic @wonabinol [(-)- [DELTA}<9>
- (trans) -tetrahydrocannabinol] in sesame oil and encapsulated in soft gelatin
capsules in a product approved by the Food amd Drug Administration (FDA). This
rule also designates this drug as a schedule 7II non-narcotic substance
requiring an import/export permit. As a result ©f this rule, the regulatory
controls and criminal sanctions of schedule III will be applicable to the
manufacture, distribution, importation and exportation of this drug.

EFFECTIVE DATE: July 2, 1999.

FOR FURTHER INFORMATION CONTACT: Frank Sapzsmza, Chief, Drug and Chemical
Evaluation Section, Drug Enforcement Administration, Washington, DC 20537,
202-307-7183.

SUPPLEMENTARY INFORMATION:

Background
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Dronabinol is the United States Adopted Name (USAN) for the (-)-isomer of
[DELTA] <9> - (trans) -tetrahydrocannabinol [(-)- [DELTA]} <9> - (trans)-THC), which is
pelieved to be the major psychoactive component of Cannibas sativa L.
(marijuana) . On May 31, 1985, FDA approved for marketing the product Marinol (R)
which contains synthetic dronabinol in sesame oil and encapsulated in soft
gelatin capsules-for the treatment of nausea and vomiting associated with cancer
chemotherapy. Following this FDA approval, DEA issued a final rule on May 13,
1986, transferring FDA-approved products of the same formulation as Marinol (R)
from schedule I to schedule II of the CSA in accordance with 21 U.S.C. 81i(a).
(For simplicity. within this document, the term "Marinol (R)" will be used
hereafter to refer to Marinol (R) and any other products, which may by approved
by FDA in the future, that have the same formulation as Marinol (R).) The 1986
rescheduling of Marinol (R) was based on a medical and scientific evaluation and
scheduling recommendation from the Assistant Secretary for Health in accordance
with 21 U.S.C. 811(b). The transfer of Marinol(R) to schedule II did not affect
the CSA classification of pure dronabinol, which-as a tetrahydrocannabinol with
no currently accepted medical use in treatment in the United States-remains a
schedule I controlled substance. Oon December 22, 1992, FDA expanded Marinol (R) ‘s
indications to include the treatment of anorexia associated with weight loss in
patients with AIDS.

The Petition To Reschedule Marinole<(R}>

On February 3, 1995, UNIMED Pharmaceuticals, Inc. petitioned the
administrator of DEA to transfer Marinol<(R)> from schedule II to schedule III.
In response to this petition, and in view of supplemental information that
UNIMED provided to DEA on December 11, 1956, DEA had to determine whether this
proposed rescheduling of Marinolc< (R) > would comport with United States
obligations under the Convention on psychotropic Substances, 1971 (Psychotropic
cavvention). See 21 U.S.C. 811{d). Under the Psychotropic Convention,
dronabinol and all dronabinol-containing products, such as Marinol<(R)>, are
listed in schedule II. As a result, the United States is obligated under the
Psychotropic Convention to impose certain restrictions on the export and import
of Marinol<(R)>. DEA has concluded that, in order for the United States to
continue to meet its obligations under the Psychotropic Convention, DEA will
continue to require import and export permits for international transactions
involving Marinol<(R)>, even though Marinol<(R)> will be transferred to schedule
111 of the CSA. (As set forth below, to accomplish this, DEA is hereby amending
21 CFR 1312.30 to reguire import and export permits for international
transactions involving Marinol<(R)>.)

After determining that Marinolc (R) > could be transferred to schedule III
while maintaining the controls required by the Psychotropic Convention, and
after gathering the necessary data, on August 7, 1997, DEA requested from the
Acting Assistant Secretary for Health, Department of Health and Human Services
(DHHS), a scientific and medical evaluation, and recommendation, as to whether
Marinol<(R)> should be rescheduled, in accordance with 21 U.S5-C. 811(b) .

On September 11, 1998, the Acting Assistant Secretary for Health sent to DEA
a letter recommending that Marinol< (R)> be transferred from schedule II to
schedule III of the CSA. Enclosed with the September 11, 1898, letter was a
document prepared by the FDA entitled "Basis for the Recommendation for
Rescheduling Marinolc(R)> Capsules from schedule II to schedule III of the
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Controlled Substances Act (CSA)." In this document, the FDA defines the
Marinol<(R)> product as "an FDA-approved drug product containing synthetically
produced dronabinoi dissolved in sesame oil and encapsulated in soft

[*35929]) gelatin capsules (2.5 mg, 5 mg, and 10 mg per dosage unit)." The
document contained a review of the factors which the CSA requires the
Secretary to consider, which are set forth in 21 U.S.C. 811(c).

The Proposed Rule

On November 7, 1998, the then-Acting Deputy Administrator of DEA published a
notice of proposed rule making in the Federal Register (63 FR 59751), proposing
to transfer Marinol<(R)> from schedule II to schedule III of the CSA. The
proposed rule was based on the DHHS scientific and medical evaluation and
scheduling recommendation and DEA's independent evaluation. Also under the
proposed rule, 21 CFR 1312.30 would be amended to include Marinol<(R)> as a
schedule III non-narcotic controlled substance specifically designated as
requiring import and export permits pursuant to 21 U.S.C. 952(b) (2) and
953 (e) {3) . As discussed above, this proposed amendment to 21 CFR 1312.30 is
necessary for the United States to continue to meet its obligations under the
Psychotropic Convention. The notice of proposed rule provided an opportunity for
all interested persons to submit their comments, objections, or regquests for
hearing in writing to DEA on or before December 7, 1998.

Comments From the Public

DEA received comments regarding the proposed rule from ten persons. Nine of
the commenters supported the proposed rule. One commenter objected to the
proposed rule and requested a hearing thereon. The comments are briefly
summarized below.

The nine commenters who supported the proposed rule included organizations,
physicians, and one individual. Eight of the nine commenters who supported the
proposed rule expressed the opinion that Marinol<(R)> is a safe and effective
alternative to smoking marijuana for treatment of nausea and loss of appetite
and has low abuse potential.

One commenter who supported the proposed rule expressed the view that the
rescheduling of Marinol<(R)> should not serve as a substitute for making
marijuana legally available for medical use. This commenter stated that it
supported the use of marijuana for medical purposes and, therefore, wished to
emphasize that the proposed rule affected the CSA status of Marinol<(R)> -not
that of marijuana, which remains a schedule I controlled substance.

The one commenter who objected to the proposed rule, and requested a hearing
thereon, asserted that Marinolc<(R)> should not be transferred to schedule III
unless and until marijuana and all other THC-containing drugs are simultaneously
and likewise rescheduled. This commenter asserted that Marinol< (R)> has the same
potential for abuse as marijuana and all other THC-containing drugs. This
commenter agreed with the proposed rule that Marinol<(R)> 's potential for abuse
is less than the "high potential for abuse" commensurate with schedules I and II
of the CSA. Accordingly, this commenter agreed that Marinol<(R)> should be
transferred to a less restrictive schedule than schedule II. However, this
commenter disagreed with what would be the resultant status of Marinolc<(R)>
Vis-a-vis marijuana and THC if the NPRM becomes final: Marinol< (R)> would be in
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schedule III while marijuana and THC would remain in schedule I. This commenter
asserted that the CSA prohibited transferring Marinol<(R)> to a less restrictive
schedule unless ma&rijuana and all THC-containing drugs are simultaneously
transferred to the same schedule. DEA has determined that this commenter's
objections are based on a misinterpretation of the CSA, which can be addressed,
as a matter of law, without conducting a fact-finding hearing. Accordingly, as
this commenter presented no material issues of fact, DEA denied this commenter's
request for a hearing.

Findings

Relying on the scientific and medical evaluation and scheduling
recommendations of the Assistant Secretary for Health, and based on DEA's
independent review thereof, the Deputy Administrator of the DEA, pursuant to 21
U.S5.C. 811(a) and 811 (b), finds that:

(1) Based on information now available, Marinol<(R)> has a potential for
abuse less than the drugs or other substances in schedules I and II.

{2) Marinol<(R)> is a FDA-approved drug product and has a currently accepted
medical use in treatment in the United States; and

(3) Abuse of Marinol<(R)> may lead to moderate of low physical dependence or
high psychological dependence.

Rescheduling Action

Based on the above findings, the Deputy Administrator of the DEA concludes
that Marincl<(R)> should be transferred from schedule II to schedule III.
Schedule III regulations will, among other things, allow five prescription
refills in six months and lessen record keeping requirements and distribution
restrictions. The schedule III control of Marinolc<(R)> will become effective
July 2, 1999, except that certain regulatory provisions governing registrants
who handle Marinol will take effect as indicated below. In the event that the
regulations impose special hardships on the registrants, the DEA will entertain
any justified request for an extension of time to comply with the schedule III
regulations regarding Marinol<(R)>. The applicable regulations are as follows.

1. Registration. Any person who manufactures, distributes, dispenses, imports
or exports Marinol<(R)> or who engages in research or conducts instructional
activities with Marinol<(R)>, or who proposes to engage in such activities, must
be registered to conduct such activities in accordance with part 1301 of Title
21 of the Code of Federal Regulations.

2. Security. Marinolc< (R)> must be manufactured, distributed and stored in
accordance with §§ 1301.71, 1301.72(b), (c), and (d), 1301.73, 1301.74,
1301.75(b) and (c) and 1301.76 of Title 21 of the Code of Federal Regulations.

3. Labeling and Packaging. All commercial containers of Marinol<(R)>, which
are packaged on or after January 3, 2000 must have the appropriate Schedule III
labeling as required by §§ 1302.03-1302.07 of Title 21 of the Code of Federal
Regulations. Commercial containers of Marinol<(R)> packaged before January 3,
2000. After April 3, 2000, all commercial containers of Marinol must bear the
CIII labels as specified in §§ 1302.03-1302.07 of Title 21 of the Code of
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Federal Regulations.

4. Inventory. Kegistrants possessing Marinol<(R)> are required to take
inventories pursuant to §§ 1304.03, 1304.04 and 1304.11 of Title 21 of the Code
of Federal Regulations.

5. Records. All registrants must keep records pursuant to §§ 1304.03, 1304.04
and 1304.21-1304.23 of Title 21 of the Code of Federal Regulations.

€. Prescriptions. All prescriptions for Marinol<(R)> are to be issued
pursuant to §§ 1306.03-1306.06 and 1306.21-1306.26 of Title 21 of the Code of
Federal Regulations. All prescriptions for Marinol<(R)> issued on or after July
2, 1999, if authorized for refilling, shall as of that date be limited to five
refills and shall not be refilled after January 2, 2000.

7. Importation and Exportation. Due to its international control status,
import and export permits for Marinol<(R)> will be required in accordance with
21 CFR 1312.30. All importation and exportation of Marinocl<(R)> shall be in
compliance with part 1312 of Title 21 of the CFR.

8. Criminal Liability. Any activity with Marinolc<(R)> not authorized by, or
in violation of, the CSA or the Controlled [*35930) Substances Import and
Export Act shall continue to be unlawful.

In accordance with the provisions of the CSA (21 U.S.C. 811(a)), this action
is a formal rule making "on the record after opportunity for a hearing." Such
Proceedings are conducted pursuant to the provisions of 5 U.5.C. 556 and 557
and, as such, are exempt from review by the Office of Management and Budget
pursuant to Executive Order (E.O.) 12866, section 3(d) (1) . The Deputy
Administrator, in accordance with the Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this final rule and by approving it certifies that it will
% %Weve - ~ignificant economic impact on a substantial number of small
entities. Marinol<(R)> is a Prescription drug used to treat nausea due to cancer
chemotherapy and AIDS wasting. Handlers of Marinol<(R)> are likely to handle
other controlled substances used to treat cancer or AIDS which are already
subject to the regulatory requirements of the CSA. Further, placement of
Marinol<(R)> in schedule III of the CSA will mean a significant decrease in the
regulatory requirements for persons handling Marinolc< (R)>.

This rule will not result in the expenditure by State, local and tribal
governments, in the aggregate, or by the private sector, of $ 100,000,000 or
more in any one year, and it will not significantly or uniquely affect small
governments. Therefore, noc actions were deemed necessary under provisions of the
Unfunded Mandates Reform Act of 1995.

This rule is not a major rule as defined by section 804 of the Small Business
Regulatory Enforcement Fairness Act of 1996, This rule will not result in an
annual effect on the economy of $ 100,000,000 or more: a major increase in costs
Or prices; or significant adverse effects on competition, employment,
investment, productivity, innovation, or on the ability of United States-based
companies to compete with foreign-based companies in domestic and export
markets.

This rule will not have substantial direct effects on the States, on the
relationship between the national government and the States, or on the
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distribution of power and responsibilities among the various levels of
government. Therefore, in accordance with E.O. 12612, it is determined that this
rule, if finalized, will not have sufficient federalism implications to warrant
the preparation of a Federalism Assessment.

List of Subjects

21 CFR Part 1308

Administrative practice and procedure, Drug traffic control, Narcotics,
Prescription drugs.

21 CFR Part 1312

Administrative practice and procedure, Drug traffic control, Exports,
Imports, Narcotics, Reporting requirements.

Under the authority vested in the Attorney General by section 201(a) of the
CSA (21 U.S.C. 811(a)), and delegated to the Administrator of the DEA by the
Department of Justice regulations (28 CFR 0.100) and redelegated to the Deputy
Administrator pursuant to 28 CFR 0.104, the Deputy Administrator hereby amends
21 CFR parts 1308 and 1312 as follows:

PART 1308-- [AMENDED]
1. The authority citation for 21 CFR part 1308 continues to read as follows:
Authority: 21 U.S5.C. 811, 812, 871(b) unless otherwise noted.

§ 1308.12 -- [Amended]

2. Section 1308.12 is amended by removing paragraph (f) (1) and redesignating
the existing paragraph (f) (2) as (f) (1).

3. Section 1308.13 is amended by adding a new paragraph (g) to read as
follows:

§ 1308.13 -- Schedule III.

(g) Hallucinogenic substances.

(1) Dronabinol (synthetic) in sesame oil and encapsulated in a soft gelatin
capsule in a U.S. Food and Drug Administration approved product-7369.

[Some other names for dronabinol: (6a
R—trans)-6a,7,B,10a-tetrahydro-6,6,9-trimethyl-3—pentyl-6 H -dibenzo [ b,d
Jpyran-1-0l] or (-)-delta-9- (trans)-tetrahydrocannabinol)

(2) [Reserved)

PART 1312-- [AMENDED]

1. The authority citation for part 1312 continues to read as follows:
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Authority: 21 U‘SiC. $52, 953, 954, 957, 958,

2. Section 1312.30 is amended by adding a new paragraph (a) and reserving
paragraph (b) to read as follows:

§ 1312.30 -- Schedule III, IV and V non-narcotic controlled substances
regquiring an import and export permit.

L * * *

(a) Dronabin;l (synthetic) in sesame o0il and encapsulated in a soft gelatin
capsule in a U.S. Food and Drug Administration approved product.
(b} [Reserved]
Dated: June 28, 199%.
Donnie R. Marshall,
Deputy Administrator, Drug Enforcement Administration.
(FF Doc. 99-16833 Filed 7-1-98%; 8:45 am)

BILLING CODE 4410-09-M
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 98-0088 CRB

V.

OAKLAND CANNABIS BUYERS®
COOPERATIVE and JEFFREY JONES,

Plaintiff. DECLARATION OF

Defendants.

AND RELATED ACTIONS.

Declaration of Jon Gettman. Ph.D.
Case No. C 98 0088 CRB

JON GETTMAN, Ph.D.
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I, JON GETTMAN, Ph.D., declare:

1. I'am over 18 years of age and am of sound mind. I make the following statements
upon my own pev};f)ﬁal knowledge of the facts stated herein. If called as a witness, I could and
would testify competently to such matters.

2. I'am the petitioner of a petition filed with the Drug Enforcement Administration
on July 10, 1995, to remove cannabis from Schedule I status.

3. - A previous rescheduling petition filed in 1972 eventually resulted in a
comprehensive review of the then-existing evidence by the DEA’s chief administrative law
Judge, Francis Young, who ruled in 1989 that cannabis had accepted medical use. The DEA
rejected Judge Young's decision, a rejection eventually upheld by the D.C. Circuit Court of
Appeals, which in 1994 ruled that the DEA had used reasonable standards in its determination.

4. In 1995 I filed my petition, which argues that cannabis does not have the high
potential for abuse required for Schedule I classification. The petition reviewed extensive
scientific, medical, and government reports published between 1989, when the record in Judge
Young's proceedings was closed, and 1994, the most up-to-date information available when
prepared and filed my petition.

5. After reviewing the petition for two and one-half years. the DEA certified on
December 19, 1997, that the petition provided sufficient grounds for removing cannabis and all
cannabinoids from Schedules I and II. The DEA then referred the petition to the Department of
Health and Human Services for scientific and medical review.

6. HHS has now been considering the petition for more than 30 months. but has still
taken absolutely no action on the petition.

7. When review by HHS is eventually complete, the DEA will make a rulemaking
proposal for rescheduling cannabis. That proposal. whether it provides for rescheduling or not.
will then be subject to public comment, public hearings, administrative action, and judicial
review.

1

11177
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Declaration of Jon Gettman, Ph.D.
Case No. C 98 0088 CRB 1
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I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

— A
Executed this jﬂ day of June, 2000, at Lovettsville, Virginia.

e

ettman, Ph.D.

Declaration of Jon Gettman. Ph.D.
Case No. C 98 0088 CRB

(89}

SER 728



o st A S




COPY -

1 ROBERT A. RAICH (State Bar No. 147513)
1970 Broadway, Sune 1200

Oakland. California 94612

Telephone: (510) 338-0700

[go]

(99

GERALD F. UELMEN (State Bar No. 39909) Q;D
4  Santa Clara University, School of Law £ ".{_~\,

Santa Clara, California 95053 Y
5  Telephone: (408) 554-5729 :

6 JAMES J. BROSNAHAN (State Bar No. 34555)

2
ANNETTE P. CARNEGIE (State Bar No. 118624) L
7  CHRISTINA KIRK-KAZHE (State Bar No. 192158) e
MORRISON & FOERSTER wie o
8 425 Market Street T
San Francisco. California 94105-2482
9  Telephone: (415) 268-7000
10 Attornevs for Defendants
OAKLAND CANNABIS BUYERS®
11 COOPERATIVE AND JEFFREY JONES
12
13 IN THE UNITED STATES DISTRICT COURT
14 FOR THE NORTHERN DISTRICT OF CALIFORNIA
15 SAN FRANCISCO DIVISION
16
17 U~NITED STATES OF AMERICA, No. C 98-0088 CRB
18 Plaintiff.
DEFENDANTS’ REQUEST FOR
19 V. JUDICIAL NOTICE
20 OAKLAND CANNABIS BUYERS® (Fed. R. Civ. P. 60(b). Local Rule 7-11)
COOPERATIVE. AND JEFFREY JONES
21 Date: July 14, 2000
Defendants. Time: 10:00 a.m.
22 Hon. Charles R. Breyer
23 ANDRELATED ACTIONS
24
25 Defendants Oakland Cannabis Buyers™ Cooperative and Jeffrey Jones hereby request the
26  Court to take judicial notice pursuant to Federal Rule of Evidence 201 of the following:
27 1. Order in United States v. B.E. Smith No. 99-10447 dated February 3, 2000. (Ex. 1)
28
DEFEADANTS' REQUEST FOR J1 DICIAI NOTICH 1
CASE NO. C 98-0088 CRB
$1-918596
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Brief of Amicus Curiae California Medical Association and the joinders of the

California Nurses Association, the County of Alameda, the County of San Francisco

and the City of Oakland therein. (Ex.2)

Dated: July 5. 2000

MORRISON & FOERSTER Lir

ﬂ/MLU?JZ /ﬂ/xMLV\J\

Adfette P. Carnegie
Attorneys for Defendants
OAKLAND CANNABIS BUYERS®
COOPERATIVE AND JEFFREY JONES

DEFENDANTS' REQUEST FOR JUDICIAL NOTICE
CASE NO. C 98-0088 CRB

sf-91859€¢

2
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PROOF OF SERVICE BY OVERNIGHT DELIVERY
FRCivP 5(b)

| declare that I am employed with the law firm of Morrison & Foerster Lip, whose address is
425 Market Street, San Francisco, California, 94105; I am not a party to the within cause; [ am over
the age of eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection
and processing of correspondence for overnight delivery and know that in the ordinary course of
Morrison & Foerster's business practice the document described below will be deposited in a box or
other facility regularly maintained by United Parcel Service or delivered to an authorized courier or
driver authorized by United Parcel Service to receive documents on the same date that it is placed at
Morrison & Foerster for collection.

I further declare that on the date hereof I served a copy of:

DEFENDANTS® REQUEST FOR JUDICIAL NOTICE
(Fed.R.Civ.P. 60(B), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope with delivery fees
provided for, addressed as follows for collection by United Parcel Service at Morrison & Foerster tip,
425 Market Street. San Francisco. California, 94105, in accordance with Morrison & Foerster's
ordinary business practices:

United States of America

Mark T. Quinlivan Mark Stern

U.S. Department of Justice U.S. Department of Justice

901 E Street, N.W.. Room 1048 601 D Street N.W., Room 9108
Washington. D.C. 20530 Washington, D.C. 20530

1 declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed at San Francisco. California. this 5th day of July, 2000.

. / .
STEPHANIE A. CHENARD %/7@“'0“ Mm ay L

(typed) (signature)
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PROOF OF SERVICE BY MAIL
FRCivP 5(b)

I am employed with the law firm of Morrison & Foerster Lir, whose address is
4235 Market Street, San Francisco, California, 94105; I am not a party to the within cause; [ am over
the age of eighteen vears and | am readily familiar with Morrison & Foerster’s practice for collection
and processing of correspondence for mailing with the United States Postal Service and know that in
the ordinary course of Morrison & Foerster's business practice the document described below will be
deposited with the United States Postal Service on the same date that it is placed at Morrison &
Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on the date hereof | served a copy of:

DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE
(Fed.R.Civ.P. 60(B), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope addressed as follows for
collection and mailing at Morrison & Foerster iip, 425 Market Street. San Francisco. California.
94105. in accordance with Morrison & Foerster's ordinary business practices:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the above is
o and correct.

Executed at San Francisco, California, this 5th day of July, 2000.

STEPHANIE A. CHENARD WW A] GW/’?@? d

(typed) (signature)
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SERVICE LIST

Marin Alliance for Medical Marijuana, et al.

Intevenor-Patients

William G. Panzer
370 Grand Avenue. Suite 3
Oakland, CA 94610

Cannabis Cultivator’s Club, et al.

J. Tony Serra, Esq.

Serra, Lichter, Daar. Bustamante.
Michael & Wilson

Pier 5 North. The Embarcadero

San Francisco. CA 94111

Brendan R. Cummings. Esq.
P. O. Box 4944
Berkeley, CA 94704

Amicus Curiae

Linda LaCraw
Peter Barton Hutt

Covington & Burling
1201 Pennsylvania Avenue. NW
Washington. DC 20044

PROOF OF SERVICE

Thomas V. Loran IIl, Esq.
Margaret S. Schroeder, Esq.
Pillsbury Madison & Sutro LLP
50 Fremont Street, Sth Floor
P.O. Box 7880

San Francisco, CA 94105

Ukiah Cannabis Buyer’s Club, et al.

Susan B. Jordan
515 South School Street
Ukiah, CA 95482

David Nelson

106 North School Street
Ukiah, CA 95482

Oakland Cannabis Buyers Cooperative, et al.

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara, CA 950353

Robert A. Raich
A Professional Law Corporation

1970 Broadway, Suite 1200
Oakland. CA 94612
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| FOR THE NINTH CIRCUIT | SR ColAT oF Pae
_—_—

UNITED STATES O\F f.MERICA, No. 99-10447

Plaintiff-Appellee, - DC#CR-97-558-GEB

Eastern California
v. (Sacramento)

B E. SMITH, ORDER

Defendax\ﬁt-Appellant

Before: BROWNING and WALLACE, Circuit Judges
| i
Appellee’s moth for leave to file a late opposition to the motion for

d

‘» . .
reconsideration is gran

Appellant’s motion for reconsideration of this court’s October 13, 1999 order
. \

denying bail ;;ending appeal 1s granted.

To be eligible for; bail, appellant must demonstrate that his appeal raises a
1
substantial question of law likely to result in an order for new trial, and that he is not

likely to pose a danger tp the safety of any other person or the community. See 18

U.S.C. §3143(b). Inlight of this court’s decision in United States v. Oakland
Cannaéis Buyers' Coope 1 tive, 190 F.3d 1109 (9th Cxr. 1999) (“OCEC™), Smith is

entitled to bail pending appeal if he can demonstrate: 1) a likelihood that he was
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entitled to present a medical necessity defense art wial; and 2) his release does no:

pose a danger that he will dismbute marijuana to people not falling within the class
of individuls describddlin OCBC.

Accordingly, we remand for the limited purpose of allowing the district court
o conduct this inquiry in the first instance.

The appellate bpigfing schedule shall remain in effect.

S\MOATT\Panelord\2.00\ss\99410447 wpd
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Nos. 98-16950, 98-17044, and 98-17137

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA
Appellee/Plaintiff
v.

OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES,

Appellants/Defendants

Appeal from Order Modifying Injunction by the United States District Court
for the Northern District of California
Case. No. C 98-0088 CRB
entered on October 13, 1998 by Judge Charies R. Breyer.

AMICUS CURIAE BRIEF
IN SUPPORT OF APPELLANT’S RESPONSE
TO PETITION FOR REHEARING AND REHEARING EN BANC

CATHERINE I. HANSON (State Bar No. 104506)
ALICE P. MEAD (State Bar No. 98423)
CALIFORNIA MEDICAL ASSOCIATION

221 Main Street, Third Floor

P.O. Box 7690

San Francisco, CA 94120-7690

Telephone (415) 541-0900

Facsimile (415) 882-5143

Attorneys for Amicus
CALIFORNIA MEDICAL ASSOCIATION
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L INTRODUCTION

The California Medical Association (“CMA”) is a non-profit, incorporated
professional association of more than 30,000 physicians practicing in the State of
California. CMA’s membership includes California physicians engaged in the
private practice of medicine, in all specialties. CMA’s primary purposes are “...to
promote the science and art of medicine, the care and well-being of patients, the
protection of public health, and the betterment of the medical profession. CMA
and its members share the objective of promoting high quality, cost-effective
health care for the people of California.

The California Medical Association wishes to express its strong support for
the panel’s ruling on medical necessity in this case. CMA believes that a medical
necessity defense, as narrowly defined by the panel, is wholly appropriate, and
indeed essential, to protect the integrity and effectiveness of the physician-patient
relationship.' Furthermore, the panel’s ruling is entirely consistent with both the
traditional common law doctrine of necessity and the federal Controlled
Substances Act. Accordingly, there is no basis for the extraordinary review sought
by the federal government, and CMA therefore urges this Court to deny the
petition for rehearing and rehearing en banc.

CMA 1s 1n agreement with Attorney General Bill Lockyer that there are

circumstances, such as those in this case, in which a patient should be allowed to

! Under the panel’s ruling, the medical necessity defense applies only to patients: 1) who have
serious medical conditions for whom the use of cannabis is necessary in order to treat or alleviate
those conditions or their symptoms; 2) who will suffer serious harm if they are denied cannabis;
and 3) for whom there are no legal alternative to cannabis for the effective treatment of
their medical conditions because they have tried other alternatives and have found that
they are ineffective, or that they result in intolerable side effects. U.S. v. Oakland Cannabis
Buyers’ Cooperative 190 F.3d 1109, 1114 (9" Cir. 1999).
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“present evidence that use of marijuana, under certain narrow conditions, may be a
lawful exceptio;.ib. the federal drug laws.” See Exhibit A, Letter from California
Attorney General Bill Lockyer to United States Attorney General Janet Reno,
dated October 6, 1999. CMA thus concurs that this matter should be allowed to
proceed immediately back to the District Court for a determination of whether

there are patients in this case who meet the panel’s medical necessity criteria.

II. DISCUSSION
A.  The Panel’s Ruling on Medical Necessity Supports the Effectiveness of
the Physician-Patient Relationship and Promotes Good Patient Care.

A patient and his or her physician must sometimes embark together on a
difficult and frustrating process of exploration and discovery. The patient and
physician must explore all therapeutic options, and the physician must be able to
offer the patient his or her opinion and advice on any and all potential courses of
treatment. Neither the courts, nor any other governmental entity, should punish or
otherwise impede a desperate patient, acting with the advice and approval of his or
her physician, who 1) seeks to relieve his or her serious suffering by using an
unconventional treatment that has been shown to be effective in his or her case
and 2) has tried other standard, lawful treatments without success. Furthermore,
those who attempt to aid the patient in that effort should be similarly free from
sanction.

Good medicine does not involve just the application of cold data to “a case.”
Rather, it requires the application of intuition, sensitivity, and creativity to the
circumstances of a specific patient. If the patient has an intractable problem,
various measures may be tried and abandoned; consultation may be sought;

research may be undertaken. To be sure, standard therapies, if available, will
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certainly be tried first, but if those fail, different options must be explored?.
Sometimes an 5Efién will involve the use of unconventional, unapproved, and, in
rare instances, even unlawful substances. But the substance may offer the only
hope of effective treatment for a particular patient. The practice of medicine is at
its best when it discovers the one option that relieves the suffering of an otherwise
“untreatable”.patient. Nothing should stand in the way of the patient and physician
who are genuinely seeking such a goal.

The fact that a substance or therapy has not been proven to be effective, by
controlled clinical trials, for a particular condition should not invariably preclude
its use by a patient. Controlled clinical trials have contributed greatly to scientific
knowledge, but they are not the only means of obtaining useful information about
a potential treatment modality. “Anecdotal” cases, particularly if they are
meaningful in number, may offer critically important guidance to physicians and
patients. It is well accepted that patients make take, on prescription, an approved

medication for an unapproved medical use, i.e., “off-label” prescription.’ To deny

*It is incontrovertible that some patients with serious medical conditions cannot be helped by
standard therapies. For example, in a recent report on medicinal marijuana, the prestigious
Institute of Medicine noted that, despite new advances in antiemetic (anti-vomiting) medications,
20-30% of cancer patients who receive highly emetogenic chemotherapy will still experience
acute emesis. Institute of Medicine, Marijuana and Medicine: Assessing the Science Base (1999)
atp. 151. Others will suffer from conditions for which there is no standard therapy or for whom
the side effects of such therapy are intolerable.

* The American Medical Association (AMA) takes the position that “a physician may lawfully
use an FDA approved drug product for an unlabeled indication when such use is based upon
sound scientific evidence and sound medical opinion.” Policy 120.988, AMA Policy
Compendium 1996. The AMA Council on Scientific Affairs has reviewed the issue of off-label
prescription. The Council stated that the prevalence and clinical importance of unapproved
indications are substantial, especially in the areas of oncology, rare diseases, and pediatrics.
Report of the Council on Scientific Affairs 3-A-97, “Unlabeled Indications of Food and Drug
Administration-Approved Drugs.” The California Attorney General has opined that the state and
federal drug approval laws were intended to protect consumers from drug manufacturers, not to

3
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physicians and their patients that right would seriously eviscerate the practice of
medicine. T

In some cases, the only alternative may involve a drug that has been
approved for marketing in other countries, but has not yet received FDA approval
in the U.S. For example, there are patients who suffer from debilitating seizures
who can obtain relief only from drugs available in Europe, but not the U.S. In
other cases, patients may seek relief from vanious types of alternative therapies,
such as herbs, vitamins®, meditation, yoga, acupuncture, etc.. Physicians may
assist patients in identifying whether any of such therapies are likely to be helpful.
These therapies may not have been shown to be effective through controlled
clinical trials. Yet they may provide a patient’s sole source of relief.

The “medical necessity” defense fits well into this patient-physician
dynamic. As applied by the panel, it represents, not a wholesale judicial
nullification of a federal statutory scheme, but an appropriately narrow recognition
that individual patients (with their physicians’ advice) will sometimes seek
unusual or even unlawful remedies when nothing else will alleviate their suffering.
Congress would surely not have presumed to overrule, with the broad brush of the
federal Controlled Substances Act (CSA), such a basic aspect of medicine.

CMA wishes to stress that it fully supports the appropriate regulation of the
safety and efficacy of new drugs by the Food, Drug, and Cosmetic Act and the

interfere with the physician’s judgment regarding individual patient treatment. See 61
Ops.Cal. Atty.Gen. 192 (1978).

“ Herbs, vitamins, minerals, botanicals, and similar substances are regulated as “dietary
supplements,” rather than “new drugs,” by the FDA, so long as they are not accompanied by
claims of specific medical or health benefits. The Dietary Supplement Health and Education Act
(DSHEA), 21 U.S.C. sec. 343(r)(6). Therefore, they have not been rigorously tested for safety
and efficacy by controlled clinical trials. '

SER 746



appropriate control of drugs potentially subject to abuse by the Controlled
Substances Act. CMA would not support any judicial determination that created a
wholesale undermining of those Acts. However, by enacting these general laws to
protect public health and safety, Congress cannot have intended to prevent the
courts from recognizing and accommodating the desperate need of individual
patients. The panel’s ruling in this case strikes a sound balance between the basic
integrity of the federal statutory scheme and the compassionate wisdom of the
common law.

B.  The Panel’s Ruling on Medical Necessity Does Not Contravene the

Controlled Substances Act.

The federal government contends that the panel’s ruling on medical
necessity is inconsistent with the Controlled Substances Act and re-balances the
factors already weighed by Congress when it placed marijuana in Schedule I of the
CSA. However, the concept of medical necessity, as set forth by the panel, can
quite logically coexist with that congressional determination.

By placing a substance in Schedule 1, Congress has not thereby decided that
the substance can provide no medical benefit to any individual under any
circumstances. The following factors determine a substance’s categorization as
Schedule I:

(A) The drug or other substance has a high potential for abuse;

(B) The drug or other substance has no currently accepted medical use in
treatment in the United States;

(C) There 1s a lack of accepted safety for use of the drug or other substance
under medical supervision. )

The finding that a substance lacks “currently accepted medical use” within

the meaning of the statutory term does not suggest that there is no evidence of

5
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the substance’s medical effectiveness, and, indeed, the federal government has
never before n;z;de such a claim. The requirements for a finding of “currently
accepted medical use™ are both stringent and complex. In a proceeding seeking to
move a substance from Schedule I to Schedule II, the Drug Enforcement
Administration (DEA) has stated that it will examine the following factors in
determining whether the drug has a “currently accepted medical use”:

1. The drug’s chemistry must be known and reproducible;

2. There must be adequate safety studies;

3. There must be adequate and well-controlled studies proving efficacy;

4. The drug must be accepted by qualified experts; and

5. The scientific evidence must be widely available.

See Alliance for Cannabis Therapeutics v. DEA, 15 F.3d 1131 (D.C.Cir. 1994)°

During litigation involving a pétition to reschedule marijuana, the DEA
explained the meaning of each of these factors. See 57 Fed.Reg. 10499,10506
(March 26, 1992). According to the DEA, a failure to meet any of the factors
precludes a drug from having a “currently accepted medical use.” 57 Fed.Reg. at
10507.

1. Known and Reproducible Chemistry

To satisfy this criterion, the substance’s chemistry must be scientifically
established to permit it to be reproduced into dosages which can be standardized.
The listing of the substance in a current edition of one of the official compendia,

as defined by the Food, Drug & Cosmetic Act, 21 U.S.C. sec. 321(j), is sufficient

*These factors were created by the Final Order of the DEA Administrator in the course of
rescheduling litigation, see 57 Fed.Reg. 10499 (March 26, 1992) and subsequently approved by
the Court of Appeals.
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generally to meet this requirement.
2. Adequate Safety Studies
To satisfy this criterion, there must be adequate pharmacological and
toxicological studies, done by all methods reasonably applicable, on the basis of
which it could fairly and responsibly by concluded, by experts qualified by
scientific trairiing and experience to evaluate the safety and effectiveness of drugs,
that the substance is safe for treating a specific, recognized disorder.
3. Adequate and Well-Controlled Studies Proving Efficacy
Under this criterion, there must be adequate, well-controlled, well-designed,
well-conducted, and well-documented studies, including clinical investigations, by
experts qualified by scientific training and experience to evaluate the safety and
effectiveness of drugs on the basis of which it could fairly and reasonably be
concluded by such experts, that the substance will have its intended effect in
treating a specific, recognized disorder.
4. Drug Accepted by Qualified Experts
Under this requirement, the drug must have a New Drug Application (NDA)

approved by the FDA, or a consensus of the national community of experts,

°In 1992, at the end of the NORML rescheduling litigation, see text infra, the DEA Administrator

found that marijuana does not meet this standard:
[M]anjuana’s chemistry is neither fully known, nor reproducible. Thus far, over
400 different chemicals have been identified in the plant. The proportions and
concentrations differ from plant to plant, depending on growing conditions, age of
the plant, harvesting and storage factors. THC levels can vary from less than 0.2% to
over 10%. Itis not known how smoking or burning the plant material affects the
composition of all these chemicals. It is not possible to reproduce the drug in
dosages which can be considered standardized by any currently accepted scientific
criteria. Marijuana is not recognized in any current edition of the official compendia,
21 U.S.C. sec. 321()).

57 Fed.Reg. 10499, 10507.
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qualified by scientific training and experience to evaluate the safety and
effectiveness offafﬁgs, must accept the safety and effectiveness of the substance of
use in treating a specific, recognized disorder. A “material” conflict of opinion
among experts precludes a finding of “consensus.”
5. Scientific Evidence Must Be Widely Available

This elémcnt requires that, in the absence of NDA approval, information
concerning the chemistry, pharmacology, toxicology, and effectiveness of the
substance must be reported, published, or otherwise widely available in sufficient
detail to permit experts, qualified by scientific training and experience to evaluate
the safety and effectiveness of drugs, to fairly and responsibly conclude the
substance is safe and effective for use in treating a specific, recognized disorder.
57 Fed.Reg. at 10506.

The DEA Administrator has made it clear that, in determining whether the
above five standards have been met, the DEA will not consider as proof either

“isolated case reports” or the “clinical impressions of practitioners.”” 57 Fed.Reg.

at 10506-07. In other words, in refusing to remove marijuana from Schedule I, the

" The Administrator also will not consider:

. Opinions of person not qualified by scientific training and experience to evaluate
the safety and effectiveness of the substance at issue;

. Studies or reports so lacking in detail as to preclude responsible scientific
evaluation;

. Studies or reports involving drug substances other than the precise substance at
1ssue;

. Studies or reports involving the substance at issue combined with other drug
substances;

. Studies conducted by persons not qualified by scientific training and experience to
evaluate the safety and effectiveness of the substance at issue;

. Opinions of experts based entirely on unrevealed or unspecified information; or

. Opinion of experts based entirely on theoretical evaluations of safety or effectiveness.

Id.
8
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DEA Admunistrator did not reject evidence that in individual instances, marijuana
may have provic'j—.e'dlgreat benefit, but rather ruled that such “anecdotal cases”
could not satisfy the demanding statutory criterion of “currently accepted
medical use.”

The panel’s ruling on medical necessity therefore does not “set aside” the
congressional. Judgment concerning placement of a substance in Schedule .
Instead, its ruling recognizes that the CSA humanely leaves room for the reality of
“anecdotal cases,” i.e., individual patients who, in consultation with their
physicians, have discovered relief from their tormenting medical condition only by
using a particular substance.

Despite the federal government’s argument to the contrary, the panel’s
ruling in this case is quite unlike that of the Court of Appeals reviewed in U.S. v.
Rutherford, 442 U.S. 544 (1979), which involved an improper judicial interference
with congressional intent. In Rutherford, the Court of Appeals had ruled that the
“safety” and “effectiveness” requirements of the federal Food, Drug and Cosmetic
Act could have “no reasonable application” to terminally ill patients, thereby
creating a wholesale exception to the requirements of the Act for all such persons.
The panel’s ruling does not involve such a broad rewriting of a federal law.
Rather, it applies only to a limited number of patients who, in the face of an
enforcement action brought by the federal government®, merely desire to be

left alone —to be allowed to obtain and use a medication that has been shown

* Rutherford involved a class action composed of “‘terminally ill cancer patients” seeking to
enjoin the government from enforcing a provision of the Food, Drug and Cosmetic Act that
prohibits the interstate shipment of any substance which has not been proved safe and effective
for a particular medical use. See 21 U.S.C. sec. 355.
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to the satisfaction of their physician be the only source of relief for their
torments.

In Rutherford, the Supreme Court stressed that the ruling of the Court of
Appeals would effectively have “den[ied] the [FDA] Commissioner’s authority
over all drugs, however toxic or ineffectual,” for terminal cancer patients. 442

U.S. 557-58, ¢iting U.S. v. Rutherford, 582 F.2d 1234, 1236 (10" Cir. 1978).° This

would clearly have contravened the intent of Congress, which “could reasonably
have determined to protect the terminally ill, no less than other patients, from the
vast range of self-styled panaceas that inventive minds can devise.” Id. The
panel’s limited ruling on medical necessity in this case cannot be compared to

such a far-reaching judicial fiat.

C.  The Availability of Complex and Prolonged Legislative, Political and
Judicial Processes Does Not Offer A Reasonable “Lawful” Alternative
Where Seriously Ill and Dying Patients Are Involved.

Ine federal government further argues that the medical necessity defense

“has no application when a defendant can seek relief through the political,

administrative process.” While this contention may hold true for the defense of

necessity 1n certain other contexts, it certainly cannot apply in cases involving
patients with an urgent need for medical treatment.

A patient with a life-threatening or otherwise serious medical condition,
who has not been able to obtain medical relief from standard therapies, cannot be
expected to suffer until the completion of complex, expensive and time-consuming

political, legislative, and judicial processes. Any effort to seek the rescheduling of

* The Court of Appeals further directed the FDA to promulgate regulations “as if” the substance
in question (Laetrile) had been found “safe” and “effective” for terminally ill cancer patients. Id.

10
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marijuana, even if ultimately successful, would necessitate many years of waiting.
In 1972, the National Organization for the Reform of Marijuana Laws (NORML)
filed a petition to reschedule marijuana under the CSA. After prolonged litigation
and 14 days of hearings, an administrative law judge recommended that marijuana
be rescheduled to Schedule II. In so doing, Judge Francis Young made extensive
findings of fact on the issue of marijuana’s currently accepted medical use.” He
found that a “significant minority” of physicians accepted marijuana as medically
useful and concluded:

The evidence in this record clearly shows that marijuana has been accepted

as capable of relieving the distress of great numbers of very ill people, and

doing so with safety under medical supervision.

In The Matter of Marijuana Rescheduling Petition, Docket No. 86-22 (Sept. 6,

1988). However, the DEA Administrator rejected Judge Young’s recommendation

and findings:

[T]he effectiveness of marijuana has not been documented in humans
with scientifically-designed clinical trials. While many individuals
have used marijuana and claim that it is effective in treating their
ailments, these testimonials do not rise to the level of scientific
evidence.

Manjuana Scheduling Petition, 54 Fed. Reg. 53767, 53784. The Administrator

did not deny that a “significant minority” of physicians accepted the medical
efficacy of marijuana, nor that patients had benefitted from its use; but rather
ruled, among other things, that this was not sufficient to meet the “currently
accepted medical use” statutory standard. Id. at p.53783-4. The Administrator’s
findings were upheld in 1994 by a federal Court of Appeals under a “substantial
evidence” standard. See Alliance for Cannabis Therapeutics v. DEA, 15 F.3d 1131
(D.C.Cir. 1994). See also Alliance for Cannabis Therapeutics v. DEA, 930 F.2d

11
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936 (D.C.Cir. 1994); NORML v. DEA, 559 F.2d 735 (D.C.Cir. 1977); NORML v.
Ingersoll, 497 F:2d'654 (D.C.Cir. 1977). This litigation dragged on for 22 years.

Another marijuana rescheduling petition was filed on July 10, 1995.'° That
petition has been forwarded by the DEA to the Department of Health and Human
Services (HHS) for a scientific and medical review and scheduling
recommendation. The petitioner is still awaiting a response from HHS. After
almost five years, he has still not received even this initial determination, much
less a final disposition after the culmination of any ensuing litigation. Surely
desperately sick and dying patients and their physicians should not be required to
await the completion of such an onerous route. Indeed, the federal government’s
suggestion that dying patients, and those attempting to assist them, should petition
the government to reschedule marijuana ignores this Court’s own clear statement
that “[T]he law implies a reasonableness requirement in judging whether legal
alternatives exist.”_U.S. v. Schoon, 971 F.2d 193, 198 (9™ Cir. 1992), cert. denied,
504 U.S. 990 (1992).

This is not a case like U.S. v. Schoon , supra, or U.S. v. Dorrell, 758 F.2d

427 (9" Cir. 1985), in which political protesters, frustrated with the political
process, took matters into their own hands to try to change congressional policy or

decisions. The political protesters in Schoon and Dorrell were not themselves sick

and suffering; they did not have a special relationship with those whom they were
purportedly trying to protect; nor could their actions be expected to achieve the
goal sought. Their “impatience” therefore did not constitute a true emergency.

By sharp contrast to the protesters in those cases, a patient who satisfies the

panel’s medical necessity criteria is more like a prisoner “fleeing a burning jail”

' See Exhibit B, Letter from Jon Gettman to Sandra Bressler, dated July 9, 1998.

12
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described by this Court in Schoon, who, without the medical necessity defense,

must either “perish or wait in his cell” in the hope that he or she might be saved (in
this case, that marijuana will be rescheduled or a treatment or cure miraculously

found). U.S. v. Schoon, supra, 971 F.2d at 198. Such a patient has no “legal

alternative to the illegal conduct contemplated that would abate the evil.” Id. The
patient will suffer unspeakably and perhaps die before the “legal alternative,” i.e.,
a petition seeking the rescheduling of marijuana, will even be reviewed, much less
finally resolved. Under no stretch of the imagination can such a “legal alternative”
be considered reasonable.

The “alternatives” described in U.S. v. Richardson, 588 F.2d 1235 (9th Cir.

1978) are also not available in this case. In Richardson, the defendants were
criminally prosecuted for conspiring to smuggle a substance (Laetrile) into the
U.S., in violation of 18 U.S.C. sec. 545, which makes it a crime knowingly and
willfully, with intent to defraud the U.S., to smuggle into the U.S. any
merchandise (legal or illegal) that should have been invoiced. The Court, in
declining to apply the necessity defense, stressed that several lawful alternatives
had been available to the defendants: 1) bringing an action to reclassify Laetrile or
have it approved by the FDA,; or 2) declaring the substance at the border and
challenging its inevitable seizure by the government or 3) producing the substance
in the U.S. 588 F.2d at 1239.

In this case, none of those alternatives is viable. As demonstrated above, the
reclassification route is not a reasonable alternative for suffering patients.
Furthermore, the choice of producing the substance in the U.S. is not a “lawful
alternative” available to these defendants. While the provisions-ofthe Food, Drug,
and Cosmetic Act, applicable to the substance in question in Richardson, apply
only to new drugs that are shipped and marketed interstate b(or imported), the

13
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provisions and prohibitions of the Controlled Substances Act apply both to
interstate and intrastate activity. Compare 21 U.S.C. sec. 321(b), 355(a) with 21
U.S.C. sec. 801(5). Indeed, manufacturing and distributing marijuana are
precisely the activities that precipitated the federal government’s enforcement
action. Finally, the federal government’s decision to proceed with a civil action
deprived the defendants of the opportunity to “challenge the seizure of the
medicinal marijuana.

Had the federal government initiated a criminal action to prosecute the
defendants (and concomitantly to seize the medicinal marijuana), rather than a
civil action to enjoin their conduct, the defendants could have directly availed
themselves of this “lawful alternative” recommended by Richardson. The
government should not be allowed both to deny the defendants this alternative by
1ts choice of enforcement methods and then to claim that defendants have not

exercised any of the lawful options described in Richardson.

14
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II1. CONCLUSION

The panel’Stuling on medical necessity comports fully with the practice of

medicine and good patient care, with the common law, and with the CSA.

Accordingly, for the foregoing reasons, the petition for rehearing and rehearing en

banc should be denied.

DATE: January 11, 2000

Respectfully submitted,
California Medical Association

CATHERINE I. HANSON
ALICE P. MEAD

By: &44/ //‘-) 77%

Cathenine I. Hanson

Alice P. Mead

Attorneys for Amicus Curiae
CALIFORNIA MEDICAL
ASSOCIATION
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STaTeE oF CALIFORNIA

OFFICE OF THE ATTORNEY (GENERAL

Bnsi LocxkylR
ATTORNKY ORNERAL

October 6, 1999

The Honorable Janet Reno

Anomcy General

Unitced States Department of Justice
Constitution Avcnue & 10th Sgeet, NW
Washington, DC 20330

Dear Attomcy General Reno:

On Septernber 13, 1999, a pane! of the Ninth Circuit Court of Appeals decided a case
raising issues related to the medicinal use of marijuana. The court's final decision potentially has
2 substantizl impact on the implementation of Proposition 215, the Compassionate Use Act of
1996, in the State of California. In a matter entitied Unired States of America v. Oakland
Cannabis Buyers’ Cooperative, No. 98-16950, the appellate count concluded that the United
States District Court could properly consider the needs of seriously ill patients in a proposed
order modifying a previously issued injunction cnjoining the Oakland Cannabis Buyers’
Cooperative from furnishing marijuana to patients. The court directed the District Court upon
remand to detcrmine whether there exists “...a class of people with scrious medical conditions for

whom the use of cannabis is necessary .. and who would suffer serious harm if they arc denied
the use of cannabis.

1 understand your office has not yet made a decision whether to request a rehearing in the
case. [ write (o ask that you consider foregoing the filing of & petition for rehcaring and allow the
matter (o proceed back to the District Court for further proceedings. As you know, the voters in
my state have endorsed the medicinal use of marijuana and the court’s decision holding that a
citizen may present evidence that usc of marijuana, under ccrtain narow conditions, may be &
lawful exception to the fedcral drug Jaws is consistent with that expression of their will.

cely, -
/?ﬂ-—lt J fn

BILL LOCKYER -
Attorncy Geners!
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July 9, 1998

Sandra Bressler - -
Director of Professional and Scientific Policy

California Medical Association RECEIVED
221 Main Street
P.O. Box 7690 JUL 13 1998

San Francisco, CA 94120-7690
SANDRA BRESSLER

Dear Ms Bressler:

The federal government is currently reviewing the scheduling of marijuana under
the Controlled Substances Act (CSA). I filed the 1995 petition responsible for this
review. I am writing to request that the petition and two related articles be reviewed by
the California Medical Association.

I realize that formal review by expert panels is a complicated exercise even for
federal government agencies, and that such an independent review is not practical. I
believe that information about the petition will be of interest to the CMA given your
recent recommendations on marijuana's re-scheduling. Any review of the petition that
you can bring before your members and the public will be in the public interest.

The issue of medical access to marijuana has heightened public and professional
interest in the federal process for regulating controlled substances. As I will explain
further below, I believe the public interest would be served by additional scrutiny of the
case I have made for marijuana's rescheduling. I don't know what the appropriate form of
such scrutiny should be, and I make this request for review without condition. I have
enclosed a description and electronic copies of the relevant documents. Some
background information follows below.

In December, 1997 the Drug Enforcement Administration (DEA) determined that
my petition provided "sufficient grounds" for the removal of marijuana and all
cannabinoid drugs from schedules 1 and 2 of the CSA. The petition was forwarded to the
Department of Health and Human Services (HHS) for a scientific and medical review
and a binding scheduling recommendation. The HHS review is currently underway.

The organization and composition of the petition was specified by law. The
petition is a 70,000 word non-exhaustive review of the scientific literature in each of 8
areas designated by the CSA.  For legal reasons the scope of this review and the
presentation of material was heavily influenced by the last proceedings of record
concerning the scheduling of marijuana. The petition focuses on literature published
between 1988, when the record of the prior proceedings closed, and 1994, the most recent
published material available at the time the petition was filed: The Trans-Highe
Corporation joined me as co-petitioners in 1995 and helped to secure pro bono legal
representation from the law offices of Michael Kennedy.
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A drug must have a high potential for abuse to be subject to either the absolute
prohibition of schedule 1 or the tightest possible regulations for controlled substances
provided by schedule 2 controls. The petition argues that marijuana does not have the
abuse potential necessary for schedule 1 status. Furthermore, the petition argues that
neither marijuana, Marinol, or Nabilone has sufficrent abuse potential for schedute 2
status. The petition proposes rules removing all of these substances from their current
schedules and asks that they be rescheduled as required by the CSA, beginning with a
review and recommendation from HHS.

I 'am-a former National Director of the National Organization for the Reform of
Marijuana Laws (NORML). I have degrees in anthropology and justice, and am now
working on my doctorate at The Institute of Public Policy of George Mason University.
The petition has already passed review and inspection by the professional staff at the
DEA. 1would hope that this provides the scientific and legal argument of the petition
with some credibility. The public policy process and public discussion would benefit
from independent review of the scientific and legal issues discussed in the petition.

Independent review of this material will also greatly contribute to the public's
understanding of the HHS review and subsequent national debate and discussion on the
appropriate regulation of marijuana.

There are several reasons why independent review is important to me as petitioner

in this administrative rule making proceeding. The most important reason is that I want
to make these proceedings as transparent and as public as possible. This is the public's
business. The public should understand the issues, the law, and the relevant scientific
findings. Iremain confident in obtaining an objective and constructive review from
HHS, however I'd also like to get at least one second opinion before the public as well. I
am also sending this request to the New England Journal of Medicine, the Journal of the
American Medical Association, and the American Journal of Public Health.

I would also greatly appreciate any advice you may have on other ways | can
bring these issues before the public. Thank you for your time and consideration of this
request.

Sincerely,

//!:zt
Jon Gettman

11312 Dutchman's Creek Rd.
Lovettsville, VA 20180

(540) 822-9002 (phone) -
(540) 822-5739 (fax)
Gettman_J@mediasoft net (emaib)

enclosures
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Certiﬁcation‘ Pursuant to Circuit Rule 32(e)(4), Form of Brief

Pursuant to Ninth Circuit Rule 32(e)(4), 1 certify that the attached brief

u Uses proportionately spaced, has a typeface of 14 points or more
and contains 4,157 words, or

O Uses monospaced, has 10.5 or less characters per inch and

D Does not exceed 40 pages (opening and answering briefs)
or 20 pages (reply briefs), or

0  Contains words.
el Iy ;
\Jf\c-!% e P gl
Date Signature of Attorney or Unrepresented
Party
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PROOF OF SERVICE

I am employ€din the City and County of San Francisco, California; I am over the age of

18 years and not a party to the within cause; my business address is 221 Main Street, San
Francisco, California 94105.

I'served the document(s) listed below by placing a true copy thereof in a sealed envelope

with postage thereon fully prepaid, addressed as follows:

Date Served: January 11, 2000

Document Served: ~ Amicus Curiae Brief of California Medical Association in
Support of Appellant’s Response to Petition for Rehearing and
Rehearing En Banc.

Parties Served: See attached list.

(BY MAIL) I caused such envelope to be placed for collection and mailing on that date
in accordance with ordinary business practice for deposit in the United States at San
Francisco, California. I am readily familiar with the practice of this office of the
California Medical Association for collection and processing of correspondence for
mailing with the United States Postal Service and that this correspondence will be
deposited with the United States Postal Service on the same day as I deposit it in the
office mail system in the ordinary course of business.

(BY PERSONAL SERVICE) I caused such envelope to be delivered by hand to the
orfices of the addressee.

(BY FEDERAL EXPRESS) I caused such envelope to be placed for collection and
delivery on this date in accordance with standard Federal Express Ovemnight delivery
procedures.

(State) I declare under penalty of perjury under the laws of the State of California the
foregoing is true and correct.

(Federal) I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made.

The original of any document filed with the court was printed on recycled paper.

Executed on January 11, 2000, at San Francisco, California. -
(< :‘{MM 4
Emf?gﬁ) B/ Tanjuan

SER 764



United States of America

Mark T. Quinlivag. . .
U.S. Department of Justice
901 E Street, N.W.

Room 1048

Washington, D.C. 20530

Mark Stemn

U.S. Department of Justice
601 D Street, N.W.

Room 9108

Washington, D.C. 20530

Marin Alliance for Medical Marjuana. ef al.

Service List

Oakland Cannabis Buvers Cooperative. er al.

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara, CA 95053

Robert A. Raich

A Professional Corporation
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Oakland, CA 94612

James J. Brosnahan, Esq.
Annette P. Camnegie, Esq.
Sheryl C. Medeiros, Esq.

William G. Panzer
370 Grand Avenue
Suite 3

Oakland, CA 94610

Amicus Curiae

Linda LaCraw

Peter Burton Hutt

Covington & Burling

1201 Pennsylvania Avenue, N.W.
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Intevenor-Patients

Thomas V. Loran HI, Esq.
Pillsbury, Madison & Sutro, LLP
235 Montgomery Street

San Francisco, CA 94104

Richard Eiglehart
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San Francisco District Attomeys Office
850 Bryant Street, Room 321
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Kate Wells
2600 Fresno Street
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Christina Kirk-Kazhe, Esq.
Mormson & Foerster, LLP
425 Market Street
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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

OAKILAND CANNABIS BUYER’S
COOPERATIVE and JEFFREY

JONES, Ninth Circuit Appeal Nos. 98-16950,

98-17044, 98-17137
Appellants/Defendants,
vs.

UNITED STATES OF AMERICA,

Appellee/Plaintiff.

JOINDER OF COUNTY OF ALAMEDA, CITY OF OAKLAND, CITY AND
COUNTY OF SAN FRANCISCO AND CALIFORNIA NURSES
ASSOCIATION IN BRIEF OF AMICUS CURIAE IN OPPOSITION TO
PETITION FOR REHEARING AND REQUEST FOR EN BANC HEARING

RICHARD E. WINNIE [68048]
County Counse]

Kristen J. Thorsness [142181]
Deputy County Counsel

1221 Oak Street, Suite 463
Oakland, California 94612-4296
Telephone: (510) 272-6700
Attorneys for County of Alameda
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The County‘of.Alameda, the City of Oakland, the City and County of San
Francisco, and the California Nurses Association (“Joining Amici™), hereby join in
the brief of amicus curiae the California Medical Association filed in support of
Appellants/Defendants the Oakland Cannabis Buyer’s Cooperative and Jeffrey
Jones (collectively “the Cooperative™) in opposition to the United States’ petition
for rehearing and request for rehearing en banc. The City of Oakland, the City
and County of San Francisco, and the California Nurses Association have each
authorized the County of Alameda to file this joinder on their behalf.

The Cooperative operates and is located within the geographical boundaries
of the County and the City of Oakland, and is located geographically close to the
City and County of San Francisco. This action involves issues of interest to the

Joining Amici, and they have approved joining in support of the Cooperative in this

action.

The interests of the California Nurses Association and its members aré
equivalent to those of the California Medical Association. Moreover, the issues
presented in this matter implicate the joining government entities’ authority and
obligation to protect the public safety and public health of the residents of their

cities and county and raise public health issues as described in the California

/1]
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Medical Association’s amicus brief which are of interest to al] Joining Amic;.

DATED: January 11, 2000

[y®]

RICHARD E. WINNIE, County
Counsel in and for the County of
Alameda, State of California

By J“/ﬁ‘ (é»\

Kt‘isten@@orsness
Deputy County Counse]

Attorneys for County of Alameda
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CERTIFICATE OF COMPLIANCE
WITH CIRCUIT RULE 32(e)(4)

I, Kristen J. Thorsness, certify that this joinder is proportionately Spaced, has

a New Roman typeface of 14 points or more and contains 225 words.

DATED: January 11, 2000

RICHARD E: WINNIE, County
Counsel in and for the County of
Alameda, State of California

Attorneys for County of Alameda
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”DECLARATION OF SERVICE BY MAIL

I'am employed in the City of Oakland, California, over the age of eighteen
and not a party to the within cause. My business address is 1221 Oak Street, Suite
463, Oakland, California 94612-4296 I'am readily familiar with the business
practice for collection and processing of correspondence for mailing with the
United States Postal Service and that correspondence would be deposited with the
United States Postal Service the same day in the ordinary course of business. |
placed copies of the following documents sealed in envelopes in a place for

collection and mailing on this date following ordinary business practices and

addressed to the persons listed below:

DOCUMENTS

JOINDER OF COUNTY OF ALAMEDA, CITY OF OAKLAND, CITY AND
COUNTY OF SAN FRANCISCO AND CALIFORNIA NURSES
ASSOCIATION IN BRIEF OF AMICUS CURIAE IN OPPOSITION TO
PETITION FOR REHEARING AND REQUEST FOR EN BANC HEARING

PERSONS SERVED

Mark T. Quinlivan, Esq.

U.S. Department of Justice

901 E. Street, N.W., Room 1048
Washington, D.C. 20530

Mark Stern, Esq.

U.S. Department of Justice
601 D Street, N.W. room 9108
Washington, D.C. 20530

/17
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Robert A. Raich, Esq.

1970 Broadway, Suite 1200

Oakland, California 94612

Gerald F. Uelmen, Esq.

Santa Clara University School of Law
Santa Clara, California 95053

James J. Brosnahan, Esq.

Morrison & Foerster LLP

425 Market Street

San Francisco, California 94105-2482

Thomas V. Loran III, Esq.
Pillsbury, Madison & Sutro LLP
235 Montgomery Street

San Francisco, California 94104

Peter Barton Hutt, Esq.

Linda LeCraw, Esq.
Covington & Burling

1201 Pennsylvania Ave.  N.W.
Washington, D.C. 20044

Alice Mead, Esq.

California Medica] Association
221 Main Street

San Francisco, California 94105

Brendan R. Cummings, Esq.
P.O. Box 4944

Berkeley, California 94704

William G. Panzer
370 Grand Ave., Suite 3
Oakland, California 94610

Susan B. Jordan
515 South School Street
Ukiah, California 05482

1/
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David Nelson —
106 North Schoo] Street
Ukiah, California 95482

I declare under penalty of perjury that the foregoing is true and correct and

that this declaration Was executed at Oakland, California on January 1/ 2000.
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NOT FOR PUBLICATION F , L E D

UNITED STATES COURT OF APPEALS [ EB 29 2001
FOR THENINTH CIRCUIT - GATWY A carmemson, ouen

UNITED STATES OF AMERICA, Nos. 98-16950
98-17044
Plaintiff-Appellee, 98-17137
V. D.C. No. C 98-00088-CRB
(Northern California)
QAXLAND CANNABIS BUYERS'
COOPERATIVE; JEFFREY J ONES, ORDER

Defendants-Appellants.

Before: SCHROEDER, REINHARDT, and SILVERMAN, Circuit Judges.

The panel as constituted above has voted to deny the Petition for Rehearing
and to deny the Petition for Rehearing En Banc.

The full court was advised of the petition for rehearing en banc and no

Jjudge of the court has requested a vote on the petition for rehearing en banc. Fed.
R. App. P. 35.

The petition for rehearing and the petition for rehearing en banc are denied.
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_ Office of the Clerk
United States Court of Appeals for the Ninth Circuit
95 Seventh Street, P. O. Box 193939
San Francisco, ca 94119-3939

March 8, 2000

MAR -9 209

USDC, San Francisco APC
Northern District of California (San Francisco)
Federal Building =

C IDARE
P.O. Box 36060 r,nq.nngEﬁzggT;m
450 Golden Gate Avenue Tl e TRERSTRI LY

San Francisco, CA 94102
AR 2 2 2000

AGENCY/  FORT.TErC

C.A. NO TITLE D.C. NO BY_ gf"
98-16950 USA v. Oakland Cannabis CV-98-00088-~CRRB
98-17044 USA v. Oakland Cannabis CvV-98-00088-CRB
98-17137 USA v. Oakland Cannabis CV-98-00088-CRB
Dear Clerk:

The following document (s) in the above listed cause(s) is (are)
being sent to you under cover of this letter. Counsel are being
served with a copy of this letter only.

[X] Certified copy of the Decree of the Court *COSTS TAXED*
[ ] Judgment of the National Labor Relations Board
[ ] Certified copy of the Entry of Dismissal

The record on appeal will follow under separate cover,

Please acknowledge receipt on the enclosed copy of this
letter.

Very truly yours,

Cathy A. Catterson
Clerk of Court

By: Gail Nelson-Hom
Deputy Clerk

Enclosure(s)
cc: ALL COUNSEL, WITHOUT ENCLOSURES
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11
12
13
14

ROBERT A. RAICH (BAR NO. 147515) IR
1970 Broadway, Suite 1200 Ul

Oakland, California 94612 B

Telephone: (510) 338-0700 N LN S RTRT
GERALD F. UELMEN (BAR NO. 39909) CLERE BL g
Santa Clara University, School of Law NORTHERN Uis 1518 178;'%1 COURT
Santa Clara, California 95053 "LIFORNIA

Telephone: (408) 554-5729

JAMES J. BROSNAHAN (BAR NO. 34555)
ANNETTE P. CARNEGIE (BAR NO. 118624)
CHRISTINA KIRK-KAZHE (BAR NO. 192158)
MORRISON & FOERSTER LLP

425 Market Street

San Francisco, California 94105-2482
Telephone: (415) 268-7000

Attorneys for Defendants

OAKLAND CANNABIS BUYERS’ COOPERATIVE
and JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

UNITED STATES OF AMERICA, No. C 98-0088 CRB
Plaintiff, FURTHER DECLARATION OF
ANNETTE P. CARNEGIE IN
V. SUPPORT OF DEFENDANTS’
MOTION TO DISSOLVE OR TO
OAKLAND CANNABIS BUYERS’ MODIFY PRELIMINARY
COOPERATIVE and JEFFREY JONES, INJUNCTION ORDER
Defendants. (Fed. R. Civ. P. 60(b), Local Rule 7-11)

Date: July 14, 2000
AND RELATED ACTIONS. Time: 10:00 a.m.
Hon. Charles R. Breyer

FURTHER DECLARATION OF ANNETTE P. CARNEGIE IN SUPPORT Of

DEFENDANTS’ MOTION TO DISSOLVE OR TO MODIFY

PRELIMINARY INJUNCTION ORDER

C 98-00088 CRB R
5£-924574
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I, ANNETTE P. CARNEGIE, declare as follows:

1. I am a member of the law firm of Morrison & Foerster LLP and am admitted to
practice before this Court. I am one of the counsel of record for defendants OAKLAND CANNABIS
BUYERS’ COOPERATIVE and JEFFREY JONES.

2. Attached hereto as Exhibit A is a true and correct copy of an article from the San
Francisco Examiner dated July 13, 2000 concerning the results of a study showing that cannabis is
safe for use by patients infected with HIV.

I declare under penalty of perjury under the laws of the State of California that the foregoing
1s true and correct.

Executed this 13th day of July 2000, at San Francisco, California.

FURTHER DECLARATION OF ANNETTE P. CARNEGIE IN SUPPORT Op
DEFENDANTS' MOTION TO DISSOLVE OR TO MODIFY

PRELIMINARY INJUNCTION ORDER

C 98-00088 CRB

sf-924574
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Study finds pot use sate for HIV patients
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Study finds pot use safe for HIV
patients

By Ulysses Torassa

EXAMINER MEDICAL WRITER

DURBAN, South Africa— The first U.S. study using
medical marijuana to treat people with HIV has found that
smoking the plant does not disrupt the effect of anti-
retroviral drugs that keep the virus in check.

The results were announced Thursday at the 13th
International AIDS Conference and are the first to be
released from research conducted at San Francisco General
Hospital into the use of marijuana by people infected with
HIV. Given the scarcity of data about the possible medical
uses of marijuana, the results have been eagerly awaited by
advocates in this heavily debated issue.

It took four years for UC-San Francisco Professor Donald
Abrams to jump through hurdles erected by the federal
government to get the research under way, and in the
process he was restricted to focusing on marijuana's safety
rather than its effectiveness. The 67 people who
participated in the study were kept in the hospital during
the 25-day study period.

John James, editor and publisher of the San Francisco-
based AIDS Treatment News, said the study will do away
with the fear people with HIV may have had about using
marijuana in conjunction with their drug therapy.

"The use of medical marijuana is driven by serious need,"
James said. "When somebody has that serious need, they're
usually not concerned about theoretical risks. But this puts
those theoretical risks to rest."

"The fact of the matter is that any good clinician with his
eyes and ears open has known for a long time that cannabis
is very useful in the treatment of the AIDS reduction
syndrome and does not harm patients," said Dr. Lester
Greenspoon, professor of psychiatry at Harvard University
and author of "Marijuana: the Forbidden Medicine."

http://www.examiner.com/000713/0713aids.html
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"When all the dust settles, and when marijuana is admitted
to the U.S. pharmacopia, it will be seen as one of the least
toxic drugs in the whole compendium. What Don (Abrams)
has done is put the seal of approval on a new drug with his
double blind study."

"This study tells AIDS patients what they have known all
along" and exposes the reason why the federal government
has resisted tests of the sort Abrams conducted, said
Richard Cowan, editor of the national publication
Marijuana News.

"You cannot have marijuana used under medical
supervision and then maintain the 'reefer madness' claims,"
he said.

Medical marijuana is legal in eight states: Alaska, Arizona,
California, Hawaii, Maine, Nevada, Oregon and
Washington, as well as in the District of Columbia. But
because the federal government regards it as illegal, "from
a public policy viewpoint, it's an incredibly gray area," said
Allen St. Pierre, executive director of NORML, a national
organization advocating the legalization of marijuana.

The significance of Abrams' study "is that it was done at
all," James said. "The de facto government policy has been
to only allow marijuana studies when they're designed to
find some harm."

St. Pierre said "from an anecdotal point of view, we're not
surprised at the results of the study. Even within the narrow
political guidelines the government gave (Abrams), the
results appear to prove what he thought going in."

Researchers were especially keen to study people on drug
regimes that contain protease inhibitors, because the key
ingredient in marijuana is metabolized by the same system
in the liver as those drugs.

The participants, nearly all men, were divided into three
groups, with one set smoking marijuana, another taking a
Food and Drug Administration-approved pill containing
marijuana's main ingredient, and a third taking a placebo
pill.

In all groups, tests showed that the level of virus in the
blood dropped or remained undetectable by current tests.
But those taking marijuana either by smoking or in a pill
form saw their level drop slightly more than those on the
placebo.

Furthermore, researchers found that those using the pill or
smoking marijuana gained an average of 2.2 kilograms,
compared to 0.6 kilograms in the placebo group. Marijuana

http://www.examiner.com/000713/0713aids.html
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- J
was first used widely by people with AIDS to combat the

nausea and extreme weight loss that comes with the
disease.

Abrams called the lower viral levels in the marijuana
patients intriguing, but said it was not statistically
significant.

"The good news is that there is no statistical difference
between the three groups," he said.

"Now that we've demonstrated the safety in a population as
vulnerable as people with HIV, I think it paves the way for
doing studies of efficacy," Abrams said.

Indeed, Abrams, an oncologist, said he hopes to soon begin
studying the use of smoked marijuana for cancer patients to
see if it can control nausea and pain, including the nerve-
based pain that is often beyond the reach of opiate
painkillers like morphine.

Abrams said he expects to release more results from the
study soon, including marijuana's effect on appetite,
testosterone levels and body composition.

Eric Brazil of The Examiner staff contributed to this
report.

(=3€-mail this story | &ShPrinter-friendly version
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PROOF OF SERVICE BY MAIL
FRCivP 5(b)

I am employed with the law firm of Morrison & Foerster wie, whose address is
425 Market Street, San Francisco, California, 94105; I am not a party to the within cause; I am over
the age of eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection
and processing of correspondence for mailing with the United States Postal Service and know that in
the ordinary course of Morrison & Foerster's business practice the document described below will be
deposited with the United States Postal Service on the same date that it is placed at Morrison &
Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on the date hereof I served a copy of:

FURTHER DECLARATION OF ANNETTE P. CARNEGIE IN SUPPORT OF
DEFENDANTS’> MOTION TO DISSOLVE OR TO MODIFY PRELIMINARY
INJUNCTION ORDER

on the following by placing a true copy thereof enclosed in a sealed envelope addressed as follows for
collection and mailing at Morrison & Foerster 1ir, 425 Market Street, San Francisco, California,
94105, in accordance with Morrison & Foerster’s ordinary business practices:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.\

Executed at San Francisco, California, this 14th day of July, 2000.

Aileen S. Martinez ~ / (/&%/C

(typed) < (signature)

PROOF OF SERVICE CASE NO. C 98-0088 CRB
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SERVICE LIST

United States of America

Mark T. Quinlivan

U.S. Department of Justice

90 E Street, N.W., Room 1048
Washington, D.C. 20530

Mark Stern

U.S. Department of Justice

601 D Street N.W., Room 9018
Washington, D.C. 20530

Marin Alliance for Medical Marijuana, et al.

William G. Panzer
370 Grand Avenue, Suite 3
Oakland, CA 94610

Cannabis Cultivator’s Club, et al.

J. Tony Serra, Esq.

Serra, Lichter, Daar, Bustamante,
Michael & Wilson

Pier 5 North, The Embarcadero

San Francisco, CA 94111

Brendan R. Cummings, Esq.
P. O. Box 4944
Berkeley, CA 94704

Amicus Curiae

Linda LaCraw
Peter Barton Hutt

Covington & Burling
1201 Pennsylvania Avenue, NW
Washington, DC 20044

PROOF OF SERVICE

Intevenor-Patients

Thomas V. Loran III, Esq.
Margaret S. Schroeder, Esq.
Pillsbury Madison & Sutro LLP
50 Fremont Street, 5th Floor
P.O. Box 7880

San Francisco, CA 94105

Ukiah Cannabis Buyer’s Club, et al.

Susan B. Jordan
515 South School Street
Ukiah, CA 95482

David Nelson

106 North School Street
Ukiah, CA 95482

Oakland Cannabis Buyers Cooperative, et al.

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara, CA 95053

Robert A. Raich
A Professional Law Corporation

1970 Broadway, Suite 1200
Oakland, CA 94612

CASE NO. C 98-0088 CRB
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PROOF OF PERSONAL SERVICE

I am employed by Morrison & Foerster, whose address is 425 Market Street
San Francisco, California; 94105. 1 am not a party to the within cause; and I am

over the age of eighteen years.

I further declare that on July 14, 2000, I hand-served a copy of:

FURTHER DECLARATION OF ANNETTE P. CARNEGIE IN SUPPORT OF
DEFENDANTS’ MOTION TO DISSOLVE OR TO MODIFY PRELIMINARY
INJUNCTION ORDER

on the following:

Mark T. Quinlivan

T'nitzd States District Court
450 Golden Gate Avenue
San Francisco, CA

I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

Executed at San Francisco, California, this 14th day of July, 2000.

A
Annette P. Carnegie W/@ p

(typed) 4 (signature) 7

PROOF OF SERVICE 2
sf-808834
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1 | DAVID W. OGDEN
Acting Assistant Atorney General

2
United States AttOmfg
3| DAVID J. ANDERSON
ARTHUR R. GOLDBERG
4| MARK T. QUINLIVAN (rD.C. BN 442782)
U.S. Department o Justice
5 Civil Division; Room 1048
901 E Street, NW

ROBERT S. MUELLER, III (Cal. SBN 59775)

6 Washington, D.C. 20530
Tclephone: (202) §14-3346
.
Auorneys for Plaind[f
8 -
9 UNI'ITD STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNLA
I ' SAN FRANCISCO HEAD()! /ARTERS
n
[INITED STAES OF AMERICA, ‘
12 § Nu. (Y8-0088 CRB
3 Plaintf, )
v. PLAINTIEE’S [X PARTE MOTI N
14 FOR A STAY PENDING APPEA!L OR,

OAKLANT) CANNABIS HI TYERS'
15| COOPERATIVE, and JEFTREY
JONES,

)N THE ALTERNATIVE, FOR A
'TMPORARY STAY ALLOWING
TLLE UNITED STAITS TO SEEK

16 ) INTERIM APPELLATH RELIEF
Defendants. ) (Fed.R. Civ. P. 62; Local Rule 7-11)
17
; Date: None scheduled

18 ] AND RELATED ACTIONS Time: None scheduled
‘ ) Hon. Charles R. Breyer

g
20 NOTICE OF MOTION AND EX B%g'ﬂ*l MOTION

FOR STAY PENDING APPEAL OR, IN THE ALTERNATIVE,

21 FOR TEM_?;ORAR

Amended Preliminary Injunction Order. In the

Plasntiff's E¥ Purtg Motion for Sty Pending Anpeal
28] CaseNo CO8 W8 CRB

Y
0O SEEK INTERIM APPE
PLEASE TAKE NOTICE THAT, pursuant to Federal Rule of Civil Procedure 62

of America, hereby muves ex parie for 2 sty pen

STAY ALLOWING THE UNITED STATES

LLATE RELIEFE

and Local Rule 26(c), Local Rules 37-1 and Local Rule 7-11, plaintitf, the United States
ding appeal of the Court’s Tuly 17,2000

aliernative, in conformity with the Court’s
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Octoher 13, 1998 Order Modifying Lnjunction in Case No. 98-0088, the 1Initcd States

moves for 8 lempurary stay of three business doys in which to aeek appellate relicf,
ARGIUMENT

I THY, UNITED STATES IS ENTIT1.ED TO A STAY PENDING APPEAL

1 ‘The standard for granting a stay pending appeal "is similar 10 that employed by
district courts in deciding whether 10 grant a preliminary injunction.” Lopez v. Heeklgr,
713 F.2d 1432, 1435 (9th Cir.1983), sty granted pending appeal, 463 1.8, 1328 (1983)
(Rchnquist, J .,’in chambers). In the Ninth Circuil, a party is entitled to 2 preliminary
mjunction when it ndemonstrates either (1) a combination of probable succé&q on the
merits and the pussibility of irrepurable injury or (2) the existence of serious questions
poing to the merits and that the balance of hardships tips sharply in [its] favor."
GuTo.com . v. The Walt Disney Co., 202 F.3d 1199, 1204 (9th Cir. 2000). The
Supreme Court also has stated that the fastors regulating the issuance of 8 stay pending
appeal pencrally are (1) whiether the stay applicant has made 8 strong showiny that he is
likely to succeed on the merits; {2) whether thie applicant will be irreparably injured absent
a stay: (3) whether issuance ol the stay will substantially injure the other parties interestcd
in the proveeding; and (4) where the public inlerest lies Hilton V. Braunskill, 481 U.S.
770, 776 (1987).

Under any of these formulations, the Unlied States is entitled to 4 stay pending
appeal.

2 The Upited Statcs has presentcd a strong showing that it will succeed on its
contention that the OCBC detendants are not enitled 10 the woditication entered by this
Court. At a barc minimun, the government has estahlished the existence of serious
questions going to the moerits.

To begin with, and as we demonstrated in our opposition to the motinn of the
Oakland Cannabis Buyers’ Cuuperative and J effrev Jones (collectively the “()JCBC

Plaintff's Ex Parte Modon fur Sty Pending Appeal 4
Case Wa. C 950088 CRB R
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Jefendants™) to dissolve or modify the preliminary injunction, the United States has
presented a strong showing casé that Congress has precluded any possibility of 8 medical
necessity defense fur manjuana and other Schedule 1 controlled substances,' Loth by
placing marijuana in Schedule 1, gee 21 US.L. § B12(b)(1)," and cstablighiny an exclusive
framewurk whereln cunteolled substances (Liat have been placed in Schedule I (or any
other schednie) may be transterred berween, or removed frumn the Hive schedules to reflcot
changes in scientific knowledge. See 21 Us.C. g8t In addition, Clongress recently
reaffirmed thiat it “cominues lv support the existing Fedcral legral process for deterniining
the safety and efficacy of drugs aud oppases efforts (v circumvent this process by
legalizing marijuana, and other Schedule | drugs, for medicinal use without valid scientific
evidence and the approval of the Food and Drug Administration 4+ % %" Pub. I..No.
105-277, Liv. F, 112 Stat. 2681, 760-61 (1998). These congressiopal actions preelude

invocation of the medical necessity defense by the OCBC detendants. See United Staigs

! See yenerally United Statgs v- Schon, 971 F.2d 193, 196-97 (9th Cir. 1991) (defense of
necessity available only “when a real legislature would formally do the same under those
circumstances™), cert. denied. 504 1U.S. 990 (1992); | Waiter LaFave & Austin W. Scott, Jr.,
Substantive Criminal Law § 5.4, &t 631 (1986) (“The dcfense of necessity is available only in
<jtuations whervin the legislature has not itself, in its criminal statute. made # determination of
values. If it has done so, its decision governs.”).

Z Thiy designation means that marijuana has u "high potential for abuse,” "no currently
accepred modical use i1 treatment in the United States,” and « "lack of accepted salety for usc
under medical supervision.” 1d.

* Any party aggricved by 3 (ual decision of the DEA may seck review in the court of appeals,
see 21 USLL 3§ 877. a process which the courts ol appcals have uniformly held is the exclusive
eans by which Lo challenge marijuana's placcment in Schiedule L See United States v. Burion,
§04 F.2d 188, 192 (6th Cir. 1990), cert, denled, 408 U.S #57 (1990; United HIAICS V. Grecue,
892 T.2d 453, 155-45 (6th Cir. 1989), cerk denjed, 495 U.S. 935 (199U) United States v. Ky
787 £.2d 903, 905 (4th Cir.), cert Jenicd, 479 U.S. 861 (1986); United States v. Wables. 731
F.2d 440, 450 (7th Cir. 1984); United Stpntes V. Fouaty, 692 F.2d 542, 548 n. (8th Cir. 1982),
cert_depicd, 460 U.S. 1040 (1983): United States v. Middletou, 690 ¥.2d 820, 823 (11th Cir,
1982), cesl, denicd, 460 U.S. 1051 (19833 United States v. Kiffer. 477 F.20 349 (24 Cir.), cerk.
denied, 414 U.S. 831 (1973).

Plainti's Ex Paste Mvicn fo Suay Punding Appest
Case N € 960088 CRB -3-
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v. Rutherford, 442 U.S. 544, 552-59 (1979) (reversing order holding that the satety and
cfficacy standards of the Fuod, Drug and Cosmetic Act had no application to a class of
terminally ill cancer patients who wanted t0 use Lastrile, holding that federal law "makes
nn special provision for drugs used to treat terminally ill patents.” und that "[wlhen
construing a statute so explicit in scope,” it is the incumbent upon the courts to give it
cficet); id. at 555, 559 (“Under vur constitutional fratuework, federal courts do not sit as
councils of revision, empowered 10 rewrite legislation in acenrd with their own
cunceptions of prudent public policy. * * * * Whether, as 4 policy matter, an excmption
should be created is a question for icgislative judgment, ot judicial infcrence.”)-

The United States alsu has shown that (he Conrt’s modification of the prelijuinary -
injunction to allow a broad «edical nooessity” exemption is incomsistent with the
principles sct forth in Upited States v. Bailey. 444 U.S. 394 (1980), in which the Supreme
Conrt held that “[ulnder any definition of {the necessity] defense[] one principlc remains
constant: if there was a rcasonable, legal alternative to violating the law, ‘u chance both to
retuse to do the criminal act and also to avoid the threatencd harm,’ the defenses will fail.™
Id. at 410. Here, the OCBC defendants can seek relief through the administrative proccss
and can havc marijuana’s classification set aside by the courts if it is determined to be
unreasunable or unconstitutional. The existence of these reasonable, lcgal alternatives
farecloses the proposed modification offered by the OCBC. See, e.8., United States v.
Aguilar, 883 F.2d 662, 693 (9th Cir. 1989) (recourse to courts defeals necessity defense),
cert. denied, 498 17.8. 1046 (1991); United States v. Richardson, 588 F.2d 1235, 1239 (9th
Cir. 1978) (necessity dcfense was unavailing for defendants who wanted to use [L.aetrile
because they could have sought "W have the FDA classification of Laetrile set asidc or to
Lave it approved as a4 new drug."), cert. denied, 441 U.8. 931 (1979).

Morcaver, in Bailey, the Supreme Court held that the delendants were not entitled
{0 2 neccssity instructivu atter having escaped from prison becausc they had offered uo
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evidence justifying their continued absence from custody. 444 U.S. al 412-15. In
particular, the Court held that:

order to be entitled to an instruction on duress or neccssity as a defense to the
crime charged, an escapec must first offer evidence justifying his continued absence
from custody as well as his initial dcgarturc, and thet an indispensable clement of
such an offer is testimony of a bona fide effort to surrender or return {o custody as

soun as the claimed duress or necessity had lost its coercive force.

Id. at 412-13. Similarly here, the OCBC defendants have offered no comparable evidcnce
of 2 bona fide effort to comply with federal law as soon as the asserted necessity has lost
its cocreive force. (in the contrary, the OCBC defendants straightforwardly seek Lo
Jistributc marijusna on a permanent, ongoing basis Lu its customers under an all-
¢neOMmpassing “necessity” cxemption. This 1 the very antithcsis of the “absolite and
uncontrollahle necessity” that is the hallmark of the necessity defense. See The [iana, 74
U.S. (7 Wall.) 354, 360 (1809).

Finally, the modification, which allows the (OCBC delcudants 10 distribute
marjjuana (v an ananymous cluss of individuals, with no judicial testing, i5 incuusistent
with Aguilas, in which the Ninth € lircuit rejected the ncoessity delense hecause there Was
insufficient cvidence that the particular refugees assisted by the defeadants had been in

danger of imminent harm:

We also doubt the sufficiency of the proffer lo establish irreparable harm. The offer
fails to specify that the particular aliens assisred were in danger of imminent harm.
Instead, it refers to general atrogities committed by Salvadoran, Guatemalan, and
Mexican authorities. The onl indication that appellants intended to show that the
aliens involved in this action faced T mminent harm was their proffer that they
adopted a process Lo screctl aliens in order to assure themselves that those helped
actually were in danger. This allegation fails for lack uf s cificity. Moreover,
even a specific proffer would esta lish only appellants de iberative asscssment that
cortain aliens faced imminent harm, and not that these aliens in fact were in danger.
+ % ¢ % [n the immigrationarca* ¢ * allowing this showing to establish & necessity
defense essentially would result in sanclioning the creation of rcligious boards of
review to determine asylum status. The executive branch, uot appcllants, 1$

assigned this task.
883 F.2d at 693 n.24 (emphasis supplied). Similarly hese, thc OCBC defendants made nu
showing that the particular individuals to whom they wish to distribute masijuana meet the
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necessity tests that would justify modification cntered by the Court; rather, (e
modification allows (hem to distribute marijuana to an anouymous class of individuals
with nitber a court nor jury hearing the fucls that would justily a particular diswribution of
marijuana. (his result caunot be squared with Apuilar.

I sum, we submit (hat the {Inited States has presented 4 stiong showing that it will
ancceed on the merits of its ¢luim that the OCBC detendants are nut entitled to the
maodification entered hy the Court and, at & bare minimum, has shown {hat therc are
serions questions poing to the merits of this claim.

3. The Unitcd States also will be irreparably harmed by the modification entered by
{he Court on July 17, 2000, hecause it has the cffect of enjuining an ACt of Cungress as 10
a particular group of aclivities. "[A]temporary injunction aguinst enforcement is in reality
a suspension of an act, delaying the date selected by Congress to put its chosen policies
into effect. Thus judicial power to stay an act uf Congress, like judicial power 10 hold that
act unconstitutional, is an awesome responsibility calling fot the utmos! circumspection in
its exercise.” Heart of Atlanta Motel v. United States, 85 %. CL 1,2 (1964) (Black, Circuit
fustice). An Act of Congress is "presumptively constitutional," and this "presumption of
copstitutionality * * * [is] an equity t0 be considered in favor of [the goveruuent] in
balancing hardships.” Walters v. Natio ul Ass'n iglion Survivors, 468 U.S. 1323,
1274 /14R4) (Rehnquist, Circuit Justice). Theretfore, the challenged stanute should "remain
in effect pending o finul decision an the merits by this Court.” Tugper Vrogdcasting Svs. v.
FCC. 113 & Ct. 1806, 1807 (1993) (Rehnquist, Citcnit Justice).

Mourenver, bocause tiis is a stafutory enforcement action, and becausc the Untied
States demoustratcd o strong likelihood of success un the merits that the QCRC defendants
were violating lederal law by distributing marijuana. irreparabic injury tw the government
is presumed. Sec, e.2.. Miller v. California Pacific Medical Center, 19 F.3d 449, 459 (9th

Cir. 1994) (en banc) ("in statutory enforcement cases where the gavernment has met the
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'prubability of success' prong of the preliwinary injunction lest, we presume it hus met the
‘possibility of irreparuble injury' prong * + + + ) United Stales v. Nutri-Cology. Inc., 982
F.2d 394, 198 (9th Cir. 1992) (once the goverumncnt has met the »probahility of success”
prong of the preliminary injunction test in a stalutory enforcement action, "further inquiry
into irreparable injury Is unneccessary"). Linited States v. Alameda Gateway, Inc, 933 F.
Supp. 1106, 1109 (N.D. Cal. 1996) ("In statutory enforcement aotions * * * [t]hc court
only inquires as (o the possibility of ireparahle harm when the government fails to
cstablish a likelihoud of success on the merits.").

4. Finally, the United States has shown that Congress’ confinuing adhercnce to the
existing DA drug approval process, and its continuing opposition to agy effort (v allow
the use of marijuana or other schedule I controlled substances until they are proven safe
and effective based on appropriate findings by the FDA, s¢g& Pub. L. No. 105-277, Div. F,
112 Stat. 2681, 760-61 (1998), is an eXpress declaration of the public interest which is
cntitled to deferencc.  S€¢. .6 Vitginian Railway Co. v. ;‘sttx_gmf_ed;mign_@_.j&, 300
U.S. 515, 551, 552 (1937) (“In considering the propriety of the equitable relief granted
herc, we cannut ignorc the judgment of Congress” which is “dcliberately expressed in
legislation {because] [tjhe fact that Cungress has indicuted its purpose [in a statute] 1S in
itselt a declaration of the public interest and policy which should be persuastve in inducing
S cotits to give reliel.”™); Peaple v. Tahoe Rewionat Plapning Agencys 766 F.2d 1319,
1324 (9th Car. 1985) (“The distnct court has grealer pawer to fashivu equitable relief in
defense of the public interest than it has when only private infcrests are involved,” and
further held that “(iJt may define the public interest by refercace 10 the policics cxpressed
in legislation.”).

For all these reasons, the Uniled States i3 entitled Lo a stay pending appeal.
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[[L INTHE ALTERNATIVE, THE UNITED STATES IS ENTITLED TO A
TEMPORARY STAY TO SEEK APPELLATE RELIEF

When it entered its October 13, 1998 Order Modifying Tnjunction in Casc No. 98-
0088, this Court “stay[ed] the imposition of the modification to the injunction until 5:00
p.m. on Friday, October 16, 1998 to give defendants the opportunity (o seck interim
appellat¢ relief. We respectfully submit that, now that the Court has modified the May 19,
1998 Preliminary Injunction Order to allow the distribution of marijuana to individuals
who meet the “ncecssity” test set forth in Aguilar, basic notions of [aimess dictate (hat the

Unitcd States is entitlcd to the supe consideration, Accordingly. even werc it to deny the

the July 17, 2000 Amended Preliminary injunction Oxder tor three business days to sllow
the United States (v seck interim appellate relict, In aceordance with fts October 13, 1998
order {Tording the OCBC detendants a similar temporary stay.
CONCLUNION
For Lhe torcgoing reasons, wo respectfully request that the Court grant a stay

pending appeal of the Court's July 17, 2000 Amended Preliminary Injunction Order o1, in
the alternative, enter 8 temporary stay of three business days to alluw the {Tnited Stalcs to
seek interim appellate rclief.

Respectfully submittcd,

DAVID W. OGDEN

Acting Assistant Attorney General
ROBERT S. MUELLER 111
United States Attorney
‘ Panufl's Ex Pare Motion for Suy Peading Appes
i Case No (- 98-0088 CRB -8-
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11.S. Deparunent of fustice
Civil Division, Room 1048
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Attumcl's for Plainbiff
UNITED STATES OF AMTRICA

8-

SER 791



P W N

wn

O o« -3 f=a

10
1
12
13
14
15
16
17
18
178
20
21

23
24
25
26
7
28

CERTIFICATE OF SERVICE
1, Mark T. Quinlivan, hereby certify that on this 18th day of July, 2000, I caused to
be served a copy of the foregoing Plaintiff’s Ex Parte Motion for Stay Pending Appeal or,
in the Alternative, for Temporary Stay Allpwin g the United States to Seck Interim
Appellate Relicf, and the accompanying [Proposed] Order, by overnight delivery upon the

following counscl:

{)akjand Cunuia bis Buyver's Coyperative, Joffrey Junes

James J, Brosnahan
Amnctte P. Curpegic
Christing A. Kirk-Karhe
Morrison & Foesster L1.P
425 Market Street

San Francisco, CA 94105

Robert A. Raich
1970 Broadway, Sute 1200
Oakland, CA 94612

Gerald F. Uelmen
santa Clara Univeraity

School of Law
Santa Clara, CA 93053

and by first-vlass mail, postage prepaid, upon the following counsel:

“Marin Alliance for Medical Marijugna; 1.ynnette Shaw

William G, Panzer
370 Grand Avenue, Suite 3
Oakland, CA 94610

Cannabis Cultjvators Club: Dennis Peron

J. Tony Serra

Brendun R. ('lumming .

Serra, Lichter, Naar, Bustamantc, Michael, Gilg & Urcenberger
Pier 5 Nurth

The Emburcadern

San Francisco, CA 94111

PLaintifT's Ex Paste Martem {ix Susy Tending Appest
Cas» Nu. € 98-0088 CRB

SER 79z



\I(}\U’lbul\)

{Ikiah Cannabis Buyer's Club: Cherrie Lovett, Marvin Lelumans Mildred Lehrman

Susan B. Jordan
515 South School Street
(Tkiah, CA 95482

David Nelson

Nelson & Riemenschneider
106 North School Street
P.O.Box N

Ukiah, CA 95482

]
Santa Cruz Cannabis Buyers Club
9

Kate Wells
2600 Fresno Street
Santa Cruz, CA 95062

Interyenors

Thomas V. Loran 11

Mar%aret S. Schroeder
pilisbury Madison & Sutro LLP
50) Fremont Stect, Sth Eloor
San Francisco, CA 94105

% P 2 "://’
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MARK T. QUINLIVAN
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Telephone: (510) 338-0700 WEE oo ,
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GERALD F. UELMEN (State Bar No. 39909) AR -
Santa Clara University, School of Law o

Santa Clara, California 95053 T,
Telephone: (408) 554-5729 T

JAMES J. BROSNAHAN (State Bar No. 34555)
ANNETTE P. CARNEGIE (State Bar No. 118624)
CHRISTINA KIRK-KAZHE (State Bar No. 192158)
MORRISON & FOERSTER Lip

425 Market Street

San Francisco, California 94105-2482

Telephone: (415) 268-7000

Attorneys for Defendants

OAKLAND CANNABIS BUYERS
COOPERATIVE AND JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

T STATES OF AMERICA. No. C 98-0088 CRB
Plaintift,
DEFENDANTS’ OPPOSITION TO
v, REQUEST FOR STAY
OAKLAND CANNABIS BUYERS®
COOPERATIVE. AND JEFFREY JONES Date: None Scheduled
Time: None Scheduled
Defendants. Hon. Charles R. Breyer
CALENDARED
MORRISON & FOERSTER
AND RELATED ACTIONS. JUL 13 2609
FORDATE(S)___ _ _
BY
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INTRODUCTION

Defendants Oakland Cannabis Buyers’ Cooperative (“OCBC”) and Jeffrey Jones (collectively
“Defendants”) submit this memorandum in opposition to the government’s Ex Parte Motion For A
Stay Pending Appeal.' For over 18 months, Defendants have been unable to provide medicine to sick
and dying patients. During that time, these patients have been deprived of the only safe means,
authorized by state and local law, of obtaining medicine that their physicians have deemed necessary
to their very survival. During that time, some patients died and others lived in severe pain with
chronic, debil{tating, and life-threatening illnesses. The Ninth Circuit directed that the rights and
interests of these patient-members be considered and protected by this Court, and this Court has
issued an order that faithfully adheres to that directive. Justice and fairness now require that this
Court continue to protect the rights of these fragile individuals and put an end to their needless
suffering.

There is simply no factual or legal basis for a stay. The government does not dispute that
these patients are seriously ill, or that cannabis is the only medicine that has provided relief to these
patients. Nor does the government challenge the evidence establishing that cannabis is a safe and
effective medicine. (See Declarations of John Morgan, M.D., Lester Grinspoon, M.D; see also
Dafendants’ Request for Judicial Notice filed September 14, 1998, and declarations of Drs. Flynn,
Estes, Leff, Macabee, Tripathy, Follansbee, O’Brien, Northfelt, Cafaro, and Scott attached thereto).
All of this evidence clearly establishes that OCBC’s patient members will suffer irreparable injury if
the Court stays its order modifying the preliminary injunction.

The government has failed to present any legal argument that would justify a stay of this
Court’s order. Instead, the government merely rehashes legal arguments that the Ninth Circuit and
this Court already have rejected. Thus the government cannot establish an essential prerequisite for a

stay--the likelihood that it will succeed on the merits of any appeal.

! Defendants request that the Court judicially notice and hereby incorporate by reference
herein the moving and reply papers and evidence submitted in support of Defendants’ Motion to
Dissolve or Modify Preliminary Injunction.
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Finally, as this Court already has found, the Court’s modification of the preliminary
injunction clearly is in the public interest. The government fails to explain how denying necessary
medicine to seriously ill and dying patients during a protracted appellate process possibly could
advance the public interest. Accordingly, this Court should deny in its entirety the government’s
request for a stay.

ARGUMENT

L _THE GOVERNMENT’S STAY REQUEST MUST BE DENIED

The factors regulating the issuance of a stay include: (1) whether the stay applicant has made
a strong showing that he is likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the other
parties interested in the proceeding; and (4) where the public interest lies. Hilton v. Braunskill, 481
U.S. 770, 776 (1987). As explained by the Ninth Circuit, the balance of hardships is crucial to

determining whether a stay should issue:

At one end of the continuum, the moving party is required to show both
a probability of success on the merits and the possibility of irreparable
injury . .. At the other end of the continuum, the moving party must
demonstrate that serious legal questions are raised and that the balance
of hardships tips sharply in its favor . . .. “The relative hardship to the
parties” is the ‘critical element’ in deciding at which point a stay is
justified.”

Lopez v. Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983).
In this circuit, the Court also must consider strongly the public interest in cases such as this.

Id. All of these factors require that, in this case, the government’s request for a stay pending appeal

and a stay to seek interim appellate relief be denied.

A. The Government Has Failed to Establish A Likelihood of Success
on The Merits

The government has failed to establish any likelihood of success on the merits. As this Court
recognized, the Ninth Circuit’s opinion is clear, and plainly requires the modification ordered by this

Court:

DEFs’ OpPpOS. TO REQUEST FOR STAN 2
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In United States v. Oakland Cannabis Buyers’ Cooperative, 190 F. 3d
1109 (9th Cir. 1999), the Ninth Circuit reversed the Court’s order
denying defendants’ motion to modify the injunction and instructed the
Court “to reconsider the [defendants’] request for a modification that
would exempt from the injunction distribution to seriously ill
individuals who need cannabis for medical purpose.” Id. at 1115. In
doing so, the court held that this Court must consider the public
interest, and that the evidence in the record “show[s] that the proposed
amendment to the injunction clearly related to a matter affecting thee
public interest.” Id. at 1114. Significantly, the Ninth Circuit also held
that the government had not “identiffied] any interest it may have in
blocking the distribution of cannabis to those with medical needs,
relying exclusively on its general interest in enforcing its statutes.” Id.
The court noted that the government “has offered no evidence to rebut
OCBC’s evidence that cannabis is the only effective treatment for a
large group of seriously ill individuals”. Id.

On remand the government has still not offered any evidence to rebut
defendants’ evidence that cannabis is medically necessary for a group
of seriously ill individuals. Instead the government continues to press
arguments which the Ninth Circuit rejected, including the argument
that the Court must find that enjoining the distribution of cannabis to
seriously ill individuals is in the public interest because Congress has
prohibited such conduct in favor of the administrative process
regulating the approval and distribution of drugs. As a result of the
government'’s failure to offer any new evidence in opposition to
defendants’ motion, and in light of the Ninth Circuit’s opinion, the
Court must conclude that modifying the injunction as requested is in
the public interest and exercise its equitable discretion to do so.

July 17, 2000 Order at 1-2 (emphasis added).

Given this Court’s findings and the Ninth Circuit’s directive, the government cannot establish

that it likely will succeed on the merits of its appeal. Moreover, as shown below, the government’s

arguments, all of which already have been rejected by the Ninth Circuit, are meritless.

1. The Controlled Substances Act Does Not Prohibit The
Modification Ordered By This Court

Nothing in the text or legislative history of the Controlled Substance Act (“the CSA”)

prohibits the equitable relief ordered by this Court. The Ninth Circuit’s opinion is controlling

precedent that establishes the availability of medical necessity as a defense to a claimed violation of

the CSA. Oakland Cannabis Buyers’ Coop., 190 F.3d at 1113-1115. That opinion also confirms this

Court’s inherent equitable power to modify the injunction as it did here. /d. As the Ninth Circuit

correctly determined, “there is no evidence that Congress intended to divest the district court of its

broad equitable discretion to formulate appropriate relief. . . . . [T]here is no indication
DEFS’ OprOs. TO REQUEST FOR STAY 3
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‘underlying substantive policy’ of the [CSA] mandates a limitation on the district court’s equitable
powers.” Oakland Cannabis Buyers’ Coop., 190 F.3d at 1114.

There is ample support for the Ninth Circuit’s decision. There is no evidence that Congress
intended to abrogate the necessity defense. It is well established that common-law defenses may be
raised as defenses to a statutory crime. See, e.g., United States v. Newcomb, 6 F.3d 1129, 1134
(6th Cir. 1993) (“Congress’s failure to provide specifically for a common-law defense in drafting a
criminal statute does not necessarily preclude a defendant charged with violating that statute from
relying on suc;h a defense”).

The government also ignores the numerous decisions that recognize the availability of the
medical necessity defense in prosecutions concerning marijuana. See e. g, United States v. Burton,
894 F.2d 188, 191 (6th Cir. 1990) (applicability of the necessity defense not questioned; the court
concluded that defendant had failed to establish one element of the defense). State courts also have
held that the medical necessity defense is not precluded by the fact that the state legislature placed
cannabis in a category analogous to Schedule I of the CSA. See, e.g., Jenks v. State of Florida,

582 50.2d 676, 677 (Fla. Dist. Ct. App.), review denied, 589 S0.2d 292 (Fla. 1991).

Moreover, Congress made no finding concerning the medical uses of cannabis and had no
kacie for doing so. The legislative history of the CSA confirms that Congress intended to place
cannabis only tentatively in Schedule I “until the completion of certain studies now underway.” Act
of Oct. 14, 1970, Pub. L. No. 91-513, 1970 U.S.C.C.A.N. 4579. In 1970, Congress instructed the
Presidential Commission on Marihuana and Drug Abuse (“Shafer Commission™) to conduct a
comprehensive study of cannabis and its effects. /d. at § 601, 4625-26. Ultimately, the Commission
recommended full decriminalization of marijuana. Marihuana: A Signal of Misunderstanding; First
Report of the National Commission on Marihuana and Drug Abuse, 152 (1972). Congress did not
act on this report. The resolutions of the Senate and the House of Representatives opposing the
medical use of cannabis were issued without scientific studies. Act of Oct. 21,1998, Pub. L.

No. 105-277, 1998 U.S.C.C.A.N. (112 Stat.) 2681. These resolutions also did not address the
circumstance presented here — the equitable power of a court faced with a request to modify an

injunction where the public interest requires the modification.
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Moreover, the continued placement of marijuana in Schedule I does not
constitute any finding whatsoever concerning the medical necessity of
an individual patient. The DEA definition of “currently accepted
medical use” differs significantly from the legal test for “necessity” and
serves a different purpose. See Alliance for Cannabis Therapeutics v.
DEA, 15 F.3d 1131, 1134 (D. C. Cir. 1994).

The DEA guidelines are intended to be used to scrutinize a drug for use by the general public.
In contrast, the medical necessity test (see Oakland Cannabis Buyers’ Coop., 190 F.3d at 1115) is
intended to apply to a particular defendant or a class of persons with the same or similar medical
conditions, anci provides a safety valve for a person who must violate the general law to prevent a
greater harm. Because the classification of marijuana as a Schedule I drug serves an entirely different
purpose than the medical necessity defense, there is no reason to conclude that the classification has

any bearing on the viability of a necessity defense.

2. Defendants Established That They Have No Legal
Alternatives To Cannabis To Alleviate Their Symptoms

The government’s contention that seriously ill people, many of whom are dying, must await
the rescheduling of cannabis, is simply too callous to be credited. A rescheduling petition was filed
in 1995 and on December 17, 1997 the DEA referred the petition to the secretary of Health and
Human Services “upon determining that the petition raised scientific and medical issues that had not
previously been evaluated by HHS.” Cannabis Cultivators Club, 5 F. Supp. 2d at 1105. Although
this Court expected that the Secretary would act “expeditiously” on the petition in light of the
concerns expressed by the citizens of California. Jd at 1105. HHS has yet to take any action on the
petition. (See Declaration of John Gettman attached to Defendants’ Reply Mem. In Supp. of Motion
to Dissolve or Modify Preliminary Inj. as Ex. C)

The option of seeking administrative or legislative relief as suggested by the government is
not an alternative for Defendants. Just as “[a] prisoner fleeing a burning jail . . . would not be asked
to wait in his cell because someone might conceivably save him” — patient-members cannot be
asked to forego their medication and risk dying while they await the possibility of reclassification of
cannabis. United States v. Schoon, 971 F.2d 193, 198 (9th Cir. 1992). OCBC'’s patient-members
suffer from chronic and life threatening illnesses and may die without medical cannabis, and are thus
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are in a very different position than the individuals in the cases upon which the government relies.?
(See, e.g., Declarations of Kenneth Estes, Steven Kubby, and Willie Beal.)

Furthermore, a petition to reschedule can take over 20 years. See Alliance for Cannabis
Therapeutics v. DEA, 15 F.3d 1131 (D.C. Cir. 1994) (petitioners’ final attempt to reschedule
marijuana after extensive litigation over the course of 22 years). Accordingly, petitioning for
rescheduling would be futile while immediate relief is needed, thereby making valid Defendants’
medical necessity claim here. See United States v. Contento-Pachon, 723 F.2d 691, 693-95 (9th Cir.
1984) (triableiissue of fact regarding necessity in drug trafficking case where there was evidence that
going to police would be futile). In this regard, Defendants’ circumstances here are clearly
distinguishable from those of the defendants in Aguilar, who had the immediate opportunity to seek
provisional judicial relief and prompt resolution of the aliens’ asylum claims.

In the words of this Court, “it hardly seems reasonable to require an AIDS, glaucoma, or
cancer patient to wait twenty years if the patient requires marijuana to alleviate a current medical
problem.” United States v. Cannabis Cultivators Club, 5 F. Supp.2d 1086, 1102 (N.D. Cal. 1998).
Because of the immediacy of the patient-members® medical needs and the harm they will suffer, the

government’s argument must be rejected.

3. The Modification Contains Specific Criteria That Can Be
Applied To Establish Medical Necessity

Defendants presented both to the Ninth Circuit and to this Court, detailed declarations from

patients that establish their particular medical conditions, the imminent harm they face without

? Unlike the defendant in United States v. Richardson, 588 F.2d 1235 (9th Cir. 1978) patient-
members are being deprived of a medicine that has proven to be effective for their condition. In
Richardson, the FDA had specifically classified laetrile as a “new drug.” 588 F.2d at 1237.
Defendant failed to avail himself of numerous available options to challenge immediately the FDA’s
classification of and seizure of an experimental drug. /d. at 1239. In Schoon, 971 F.2d 193, the court
precluded the necessity defense as a matter of law, finding that the defendants did not present
sufficient facts to raise the defense. In Schoon, defendants asserted a necessity defense, “contending
that their acts in protest of American involvement in El Salvador were necessary to avoid further
bloodshed in that country.” 971 F.2d at 195. Defendants engaged in “indirect political” protest that
could not achieve their stated goal of changing the government’s policies. Schoon, 971 F.2d at 200.
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medical cannabis, and their lack of legal alternatives. In the face of the particularized showing,
which it cannot refute, the government mischaracterizes the relief sought by Defendants and
disparages the integrity and ability of the California doctors who treat these patients.

This circumstance is clearly different than that presented in Aguilar, 883 F.2d 682 (9th Cir.
1989). In Aguilar, the only evidence of the aliens’ necessity came from workers who relied upon a
screening process as evidence of the dangers faced by these aliens in their respective countries.

There was no showing that the “particular aliens assisted were in danger of imminent harm”. /4. at
n.28. In contrast, individual patients have provided particularized declarations about their medical
condition and need for medical cannabis. Thus, contrary to the government’s contention, Defendants
do not here rely upon generalized statements of medical necessity.

Moreover, in Aguilar there was a specific concern that the generalized screening process
relied upon by defendants would usurp the traditional role of the Immigration and Naturalization
Service to determine asylum status. That concern is not present here. California physicians are well
qualified to assist their patients in making informed choices about appropriate medical care. They do
so in extremely sensitive areas in which the legislature and the voters have spoken. Patients, in
consultation with their physicians, rather than the courts, are in the best position to determine whether
a uledieal becessity actually exists.

As noted by the Ninth Circuit, the government’s selection of an injunctive procedure has

dictated the remedies available to OCBC’s patient-members:

- [S]ince the government chose to deal with potential violations on an
anticipatory basis instead of prosecuting them afterward, the
government invited an inquiry into whether the injunction should also
anticipate likely exceptions.

Oakland Cannabis Buyers’ Coop., 190 F.3d at 1114. Having chosen to address violations on a

prospective basis through an injunction, the government cannot legitimately block Defendants’

efforts to ensure that the injunction does not preclude a “legally privileged or justified” use of

cannabis. Id
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B. DEFENDANTS HAVE ESTABLISHED IRREPARABLE INJURY

As it has done in the past, the government makes no showing of irreparable injury, and argues
instead that irreparable injury must be presumed. The government is not entitled to any such
presumption, however, because it has failed to establish a likelihood of success on the merits.

Miller v. California Pac. Medical Ctr., 19 F.3d 449, 460 (9th Cir. 1994). Moreover, as discussed
above, nothing in the CSA prohibits the modification ordered by this Court. Thus there is no harm to
any generalized interest of the government in statutory enforcement that would justify a stay of the
order modifyiﬁg the injunction.

In contrast, Defendants have provided strong and persuasive evidence that they will suffer
severe hardship if the stay is granted. Defendants have submitted detailed and specific evidence
showing that its patient members have serious medical conditions and will suffer severe and
irreparable injury without the modification. In sum, if ever the balance of hardships tips sharply in a
party’s favor, this is that case. The death or physical suffering of a patient-member clearly
constitutes “irreparable injury” requiring that the request for the stay be denied. See Lopez v.
Heckler, 713 F.2d 1432, 1436 (9th Cir. 1983) (stay of injunction denied where stay would allow
continuation of illness, death and human suffering).

C. The Public Interest Mandates That The Stay Be Denied

As this Court found, the government made no specific showing regarding how the public
interest would be harmed by modification of the injunction. In contrast, the Ninth Circuit and this
Court both have concluded that Defendants have established that the modification is in the public
interest. For the same reasons, a stay of the Court’s order, thereby nullifying the modification, is
clearly not in the public interest.

The government offers no evidence upon which this Court could conclude that a stay is in the
public interest. Instead, the government continues to rely on the generalized ir:terest in enforcing
statutes that this Court and Ninth Circuit previously have rejected.

Congress has not concluded, as the government contends, that individuals with established
necessity are absolutely prohibited from obtaining cannabis for medical use. The CSA was originally
enacted as an omnibus measure to prevent widespread drug abuse, and to treat and rehabilitate drug
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abusers. Act of Oct. 14, 1970, Pub. L. No. 91-513, 1970 U.S.C.C.AN. 4566-67. Congress did not
address the criteria for medical necessity nor did it abrogate the common law necessity defense.
Despite numerous opportunities to do so, Congress has never amended the CSA to preclude medical
necessity. Moreover, through its own Compassionate Investigative New Drug Program, the
government has itself acknowledged the legitimacy of medical uses for cannabis. The fact that
marijuana is in Schedule I has no bearing on whether an individual with a medical necessity is
permitted to use it. Accordingly, there is no Judgment of Congress that forecloses this Court’s
consideration <;f medical necessity in this injunctive relief action.

The Ninth Circuit explicitly held that “OCBC has identified a strong public interest in the
availability of a doctor-prescribed treatment that would help ameliorate the condition and relieve the
pain and suffering of a large group of persons with serious or fatal illnesses.” Oakland Cannabis
Buyers' Coop., 190 F.3d at 1115. Defendants have presented considerable evidence from patient-
members, describing how cannabis has kept them alive. Without access to cannabis, patient-
members suffer severe pain or debilitating spasticity will lose their sight, lose weight from AIDS
“wasting syndrome™ and nausea due to chemotherapy, and some will die. (See, e.g., Declarations of
Paul Allen, Willie Beal, Creighton Frost, Steven Kubby, Miles Saunders, Kerie Campbell, Walter
Hotehett and Liza Jane Allen.) Additionally, Defendants have established that the City of Oakland
considers the inability of these seriously ill individuals to receive medical cannabis to constitute a
public health emergency. Medical groups, such as the prestigious California Medical Association,
also have supported the availability of cannabis to treat seriously ill patients. (See Request for
Judicial Notice Ex. 2.) This position was joined by the California Nurses Association, the City of
Oakland, the County of Alameda and the County of San Francisco, all of whom plainly have a stake
in identifying and protecting “the public interest.” (See 1d.)

Both the Ninth Circuit and this Court have ruled that the modification ordered by the Court is
in the public interest, and the government has not submitted any evidence to contradict this finding.

Accordingly the Court should deny in its entirety, the government’s request for a stay.
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CONCLUSION

For all of the foregoing reasons, Defendants respectfully request that the government’s

request for a stay be denied.

Dated: July 19, 2000
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PROOF OF SERVICE BY OVERNIGHT DELIVERY
(FRCivP 5(b))

I declare that I am employed with the law firm of Morrison & Foerster e, whose address is
425 Market Street, San Francisco, California, 94105; I am not a party to the within cause; I am over
the age of eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection
and processing of correspondence for overnight delivery and know that in the ordinary course of
Morrison & Foerster’s business practice the document described below will be deposited in a box or
other facility regularly maintained by United Parcel Service or delivered to an authorized courier or
driver authorized by United Parcel Service to receive documents on the same date that it is placed at
Morrison & Foerster for collection.

I further declare that on the date hereof I served a copy of:

DEFENDANTS’ OPPOSITION TO REQUEST FOR STAY

[PROPOSED] ORDER DENYING PLAINTIFF’S EX PARTE MOTION FOR A STAY
PENDING APPEAL OR, IN THE ALTERNATIVE, FOR A TEMPORARY STAY
ALLOWING THE UNITED STATES TO SEEK INTERIM APPELLATE RELIEF

(Fed. R. Civ. P. 60(b), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope with delivery fees
provided for, addressed as follows for collection by United Parcel Service at Morrison & Foerster Lip
425 Market Street, San Francisco, California, 94105, in accordance with Morrison & Foerster’s
ordinary business practices:

)

United States of America

Mark T. Quinlivan Mark Stern

U.S. Department of Justice U.S. Department of Justice

901 E Street, N.W., Room 1048 601 D Street N.W., Room 9108
Washington, D.C. 20530 . Washington, D.C. 20530

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed at San Francisco, California, this 19th day of July, 2000.

Val
Aileen S. Martinez /%

(typed) ¢ (signatu
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PROOF OF SERVICE BY MAIL
(FRCivP 5(b))

I am employed with the law firm of Morrison & Foerster Lir, whose address is 425 Market
Street, San Francisco, California, 94105; I am not a party to the within cause; I am over the age of
eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection and
processing of correspondence for mailing with the United States Postal Service and know that in the
ordinary course of Morrison & Foerster's business practice the document described below will be
deposited with the United States Postal Service on the same date that it is placed at Morrison &
Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on the date hereof I served a copy of:

DEFFENDANTS’ OPPOSITION TO REQUEST FOR STAY

[PROPOSED] ORDER DENYING PLAINTIFF’S EX PARTE MOTION FOR A STAY
PENDING APPEAL OR, IN THE ALTERNATIVE, FOR A TEMPORARY STAY
ALLOWING THE UNITED STATES TO SEEK INTERIM APPELLATE RELIEF

(Fed. R. Civ. P. 60(b), Local Rule 7-11)

on the following by placing a true copy thereof enclosed in a sealed envelope addressed as follows for
collection and mailing at Morrison & Foerster ip, 425 Market Street, San Francisco, California,
94105, in accordance with Morrison & Foerster’s ordinary business practices:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed at San Francisco, California, this 19th day of July, 2000.

Aileen S. Martinez

(typed)
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William G. Panzer
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Intevenor-Patients

Thomas V. Loran I1I, Esq.
Margaret S. Schroeder, Esq.
Pillsbury Madison & Sutro LLP
50 Fremont Street, 5th Floor
P.O. Box 7880

San Francisco, CA 94105

Cannabis Cultivator’s Club, ef al.

J. Tony Serra, Esq.

Serra, Lichter, Daar, Bustamante,
Michael & Wilson

Pier 5 North, The Embarcadero

San Francisco, CA 94111

Brendar R. Cummings, Esq.
P. O. Box 4944
Berkeley, CA 94704

Amicus Curiae

Linda LaCraw
Peter Barton Hutt

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20044

Gerald F. Uelmen
Santa Clara University
School of Law

Santa Clara, CA 95053

Robert A. Raich

A Professional Law Corporation
1970 Broadway, Suite 1200
Oakland, CA 94612

Ukiah Cannabis Buyer’s Club, ef al.

Susan B. Jordan
515 South School Street
Ukiah, CA 95482

David Nelson
106 North School Street
Ukiah, CA 95482
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