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7 NOTICE

PLEASE TAKE NOTICE that on August 14, 1998, at 10:00 a.m., in the United States
Courthouse at 450 Golden Gate Avenue, San Francisco, California, in the courtroom normally
occupied by the Hon. Charles R. Breyer, plaintiff, the United States of America, will move this
Honorable Court for an order to show cause why defendants Oakland Cannabis Buyer's
Cooperative ("OCBC") and Jeffrey Jones in Case No. C 98-0088 CRB; defendants Marin Alliance
for Medical Marijuana ("Marin Alliance") and Lynnette Shaw in Case No. C 98-0086 CRB; and
defendants Ukiah Cannabis Buyer's Club ("UCBC"), Cherrie Lovett, Marvin Lehrman, and
Mildred Lehrman in Case No. C 98-0087 CRB (collectively the "non-compliant defendants")
should not be held in civil contempt of this Court's May 19, 1998, Preliminary Injunction Orders.
This motion for an order to show cause is based on the non-compliant defendants' open, public,
and flagrant defiance of the Court's May 19, 1998, Preliminary Injunction Orders. The United
States will further move this Honorable Court for summary judgment on its claims that the non-
compliant defendants are in civil contempt.

PRELIMINARY STATEMENT

On May 19, 1998, this Court entered Preliminary Injunctions and Orders in these related
actions, enjoining six cannabis dispensaries and several individuals associated with those
dispensaries from engaging in the distribution or manufacture of marijuana, or the possession of
marijuana with the intent to distribute or manufacture the substance, in violation of the Controlled
Substances Act, 21 U.S.C. § 841(a)(1). The Court further enjoined these defendants from using
the premises which house the dispensaries for the distribution or manufacture of marijuana, in
violation of 21 U.S.C. § 856(a)(1), and enjoined the named individual defendants from conspiring
to violate the Controlled Substances Act by engaging in the distribution or manufacture of
marijuana, in violation of 21 U.S.C. § 846.

Each of the non-compliant defendants is in blatant contempt of the May 19, 1998,

Preliminary Injunction Orders. Defendants Jeffrey Jones, Lynnette Shaw, and Marvin Lehrman

Plaintiff's Motion for Order to Show Cause/Summary Judgment
Case Nos. C 98-0086 CRB, C 98-0087 CRB; C 98-0088 CRB -1-
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have publicly declared that, notwithstanding the Court's Preliminary Injunction Orders, the OCBC,
Marin Alliance, and UCBC, respectively, are continuing to engage in the distribution of marijuana.
Undercover agents of the Drug Enforcement Administration ("DEA") have confirmed that these
defendants are continuing to engage in the distribution of marijuana. This Court, therefore, should
enter an order to show cause why the non-compliant defendants should not be held in civil
contempt. Moreover, because there is no factual dispute that the non-compliant defendants are
violating the Preliminary Injunction Orders, the Court should find these defendants in civil
contempt as a matter of law.!

FACTS AND PROCEEDINGS

The procedural background of these related lawsuits is amply set forth in the Court's March
13, 1998, Memorandum and Order ("Mem. Op. & Order"). We summarize.

On January 9, 1998, the United States filed separate lawsuits against six independent
cannabis dispensaries, or "clubs," and numerous individuals associated with those clubs, alleging
that these defendants' cultivation and distribution of marijuana, and related activities, constituted
ongoing violations of the Controlled Substances Act. See 21 U.S.C. §§ 841(a)(1); 846, 856(a)(1).
On the same date, the United States moved for a preliminary and permanent injunction, and for
summary judgment, to enjoin the defendants' unlawful conduct.?

On May 13, 1998, after full briefing and a hearing on the merits, this Court entered a
Memorandum and Order granting the United States' motions for preliminary injunctions in all six
related actions. In pertinent part, the Court determined that the United States "has established that

it was likely to succeed on the merits of its claim that defendants are in violation of federal law."

! For these same reasons, and because the non-compliant defendants' continuing distribution of
marijuana, and related activities, also constitute ongoing and independent violations of the
Controlled Substances Act, 21 U.S.C. §§ 841(a)(1); 846; 856(a)(1), the United States, in an

accompanying motion, is seeking to modify the Preliminary Injunction Orders so as to authorize
the United States Marshal to enforce these decrees.

20n January 22, 1998, all six lawsuits were reassigned to this Court as related cases pursuant
to Local Rule 3-12(e).

PlaintifT's Motion for Order to Show Cause/Summary Judgment
Case Nos. C 98-0086 CRB,; C 98-0087 CRB; C 98-0088 CRB -2-
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Mem. Op. & Qrder at 23. The Court further concluded that, because the United States had
established that it was likely to succeed on the merits, and because these cases were statutory
enforcement actions brought by the federal government, "irreparable injury is presumed and the
injunction must be granted." Id,

On May 19, 1998, the Court entered six Preliminary Injunction Orders which enjoined the
defendants from engaging in the manufacture of distribution or marijuana, or the possession of
marijuana with the intent to manufacture and distribute marijuana, in violation of 21 U.S.C. §
841(a)(1). The Preliminary Injunction Orders further enjoined the defendants from using the
premises of the buildings which house the defendant cannabis dispensaries for the purposes of
engaging in the manufacture and distribution of marijuana, in violation of 21 U.S.C. § 856(a)(1).
Finally, the Preliminary Injunction Orders enjoined the defendants from conspiring to violate 21
U.S.C. § 841(a)(1). The Preliminary Injunction Orders were served upon the non-compliant
defendants shortly after their entry.’

As described below, following entry of the Preliminary Injunction Orders, the defendants in

three of the related actions have continued to engage in the distribution of marijuana in flagrant

defiance of these orders.*
1. Defen n
On May 20, 1998, one day after this Court entered its May 19, 1998, Preliminary

Injunction Order, defendants QCBC and Jeffrey Jones issued a press release entitled “QOakland

> Defendants OCBC and Jeffrey Jones were served with the Preliminary Injunction Order in
Case No. C 98-0088 CRB on May 29, 1998. Defendants Marin Alliance and Lynnette Shaw were
served with the Preliminary Injunction Order in Case No. C 98-0086 CRB on May 25, 1998.
Defendants UCBC, Marvin Lehrman, and Mildred Lehrman were served with the Preliminary
Injunction Order in Case No. C 98-0086 CRB on May 27, 1998.

* A fourth set of defendants, the Cannabis Cultivators Cooperative and Dennis Peron in Case
No. C 98-0085 CRB, also have made public statements that that cannabis dispensary would
violate the May 19, 1998, Preliminary Injunction Order. However, because the successor to the
Cannabis Cultivators Cooperative has since been shut down by state and local officials, the United
States is not seeking civil contempt against these defendants at this time.
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Cooperative to Openly Dispense Medical Marijuana for First Time Since Preliminary Injunction -
U S. Attorney to be Notified: HIV, Multiple Sclerosis and Other Seriously 1l Patients to Receive
Pot at 11:00 a.m., Thursday May 21, Oakland Buyers Cannabis Cooperative, 1755 Broadway,
Oakland.” Seg Exhibit 1 to Declaration of Mark T. Quinlivan (“Quinlivan Dec.”). The press -

release states, in pertinent part, as follows:

Oakland, CA — Just hours after Federal Judge Charles Breyer signs into law a
preliminary injunction against six California medical marijuana clubs, Jeff Jones, Director of
the Oakland Cannabis Buyers Cooperative announced that he will openly dispense
marijuana to four seriously ill patients at 11:00 a.m. on Thursday May 21. U.S. Attorney
Michael Yamaguchi will be notified of the cooperative’s actions, Jones said.

“For these four patients, and others like them, medica} marijuana is a medical necessity,”
said Jones. “To deny them access would be unjust and inhumane.”

Violation of the preliminary injunction could initiate Contempt of Court proceedings
against the Oakland Cooperative. A Contempt case, during which a medical necessity

argument would likely be made by attorneys for the cooperative, would be heard by a jury
who would have to reach a unanimous verdict. '

“I’d trust a jury of Californians before federal bureaucrats,” said Jones. “All the evidence
shows that marijuana has medical qualities and should be re-scheduled. Voters in two
states have already endorsed medical marijuana, and others look set to follow. Yet the

federal government refuses to consider the facts and instead is hell-bent upon enforcing
outdated marijuana laws.”

Id, Defendant Jeffrey Jones faxed the press release to United States Attorney Michael Yamaguchi.
Id,

Similarly, on May 22, 1998, in an article entitled "Marijuana Clubs Defy Judge's Order by
Karyn Hunt, which appeared on AP Online, defendant Jeffrey Jones is quoted as stating, "We are
not closing down. We feel what we are doing is legal and a medical necessity and we're going to
take it to a jury to prove that." Exhibit 2 to Quinlivan Dec. The article further reported that,
notwithstanding the preliminary injunction entered against it, defendant Jones had stated the
OCBC had opened on time at 11:00 a.m., and had served 40 to 50 clients in the first half hour. Id,

These public pronouncements have been confirmed by agents of the DEA. On May 21,
1998, Special Agent Peter Ott, in an undercover capacity, entered the OCBC and observed an
individual who identified himself as defendant Jeffrey Jones distribute marijuana to four individuals,
in front of several news cameras. Declaration of Special Agent Peter Ott ("Ott Dec.") §4 3-4.
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Special Agent Ott further observed ten additional over-the-counter sales of marijuana by the
OCBC to different individuals. [d, 74.

On May 27, 1998, Special Agent Bill Nyfeler placed a recorded telephone call to the
OCBC, at (510) 832-5346, to confirm that the club was continuing to distribute marijuana.
Declaration of Special Agent Bill Nyfeler ("Nyfeler Dec.") § 5. The individual who answered the
phone informed Special Agent Nyfeler that the OCBC was still open for business, and told Special
Agent Nyfeler the club's business hours. Id,

On June 16, 1998, Special Agent Dean Arnold placed a recorded telephone call to the
OCBC, at (510) 843-5346, to again confirm that the club was still distributing marijuana.
Declaration of Special Agent Dean Arnold (“Arnold Dec.”) § 3. An unidentified male answered
the telephone and informed Special Agent Arnold that the OCBC was open for business and was
accepting new members. The unidentified male further informed Special Agent Arnold about the
requirements of becoming an OCBC member, the hours that the club was open (11 am. - 1 p.m.,
and 5 p.m. - 7 p.m.), and the location of the OCBC, at 1755 Broadway Avenue, in Oakland. Id.

The World Wide Web site of the OCBC, which indicates that it was updated on June 1,
1998, also states: "Currently, we are providing medical cannabis and other services to over 1,300
members." Exhibit 3 to Quinlivan Dec. (emphasis supplied). The Web site also includes links to
this Court's May 19, 1998, Preliminary Injunction Order and May 13, 1998, Memorandum and
Order. Id,

Finally, a summary of the "Consortium Meeting of California Medical Marijuana
Dispensaries” (held on June 27, 1998, in Oakland, California), which was published in the Portland
NORML News on June 30, 1998, states that, "[t]he three remaining CBCs are still open. Ukiah,
Marin Alliance & Oakland." Exhibit 4 to Quinlivan Dec. The summary further states that: "The
Oakland CBC needs help financing the legal defense fund, recommendations are that the clubs
attach a surcharge on each transaction & give it to the defense fund. Second that the growers
knock off $100.00 per pound to be fed to the defense fund." Id.

2. Defendants Marin Alliance and Lynnette Shaw

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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Notwithstanding the Court's May 19, 1998, Preliminary Injunction Orders, defendant
Lynnette Shaw, in an article entitled Federal Shutdown: Pot clinic could close its doors to sick
and dying, by Bill Meagher and Peter Seidman, which appeared in the June 3-9 edition of the
Pacific Sun, is quoted as stating: "We have moved all the patients' files already, and we are still
open seven days a week." Exhibit 5 to Quinlivan Dec. Defendant Shaw also is quoted as stating:
"Give me a jury, please give me a jury. We have our patients lining up waiting to testify. * * *
Show me a jury who will look at our patients and not understand the idea of medical marijuana
being a necessity for these people.” Id. Finally, defendant Shaw is quoted as stating that, if the
Marin Alliance is closed, she will nonetheless continue to engage in the distribution of marijuana.
"We have a Plan B lined up that will allow us to continue to serve our patients, but we will have to
operate underground * * * * " Id,

These public pronouncements have been confirmed by agents of the DEA. On May 27, .
1998, Special Agent Bill Nyfeler observed 14 individuals enter the Marin Alliance over a two and
one-half hour period. Declaration of Special Agent Bill Nyfeler ("Nyfeler Dec.") § 3. Special
Agent Nyfeler further observed that several of these individuals, upon exiting the Marin Alliance,
would roll what appeared to be marijuana cigarettes and smoke them in the area directly outside
the Marin Alliance. Id,

On the same day, at approximately 3:15 p.m., Special Agent Nyfeler placed a recorded
telephone call to the Marin Alliance, at (415) 256-9328, to confirm that the club was continuing to
engage in the distribution of marijuana. Id, 6. A pre-recorded message stated that the caller had
reached the Marin Alliance, and that the club was still open under the "medical necessity defense."
Id,

On June 16, 1998, Special Agent Arnold placed a recorded telephone call to the Marin
Alliance at (415) 256-9328, to again confirm that the Marin Alliance was still distributing
marijuana. Arnold Dec. 4. An unidentified female answered the telephone by stating, “Marin
Alliance,” and further informed Special Agent Arnold about the requirements of becoming a new
member of the Marin Alliance, and that the club was open that day until “five.” [d,

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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The nunutes of the Monthly Meeting of California Medical Marijuana Dispensaries (held on
May 30, 1998, in Oakland, California), which was published in the Portland NORML News, on
May 31, 1998, also reflects that the Marin Alliance remains in business, stating: “MARIN
UPDATE: Lynnette Shaw says she’s laid off all but 1 other person to help her run her operation.”
Exhibit 6 to Quinlivan Dec. Finally, as set forth above, a summary of the "Consortium Meeting of
California Medical Marijuana Dispensaries" (held on June 27, 1998, in Oakland, California), which
was published in the Portland NORML News on June 30, 1998, states that, "[t]he three remaining
CBCs are still open. Ukiah, Marin Alliance & Oakland." Exhibit 4 to Quinlivan Dec.

3. Defendants UCBC; Cherrie Lovett; Marvin Lehrman; and Mildred Lehrman

A May 30, 1998, article entitled Lake County struggles with pot grant use - Ukiah pot club
eviction withdrawn, by Jennifer Poole, which appeared in the Ukiah Daily Journal, states that,
notwithstanding the Court's May 19, 1998, Preliminary Injunction Orders, the UCBC is still open, - _
and has no plans to close, and quotes defendant Marvin Lehrman as saying, “We’re continuing and
fulfilling our mission. Idon’t know what’s next.” Exhibit 7 to Quinlivan Dec. The article further
notes tﬁat defendants UCBC and Lehrman had been officially served with this Court’s Preliminary
Injunction Order on Wednesday, May 27, 1998. Id.

Similarly, in a June 17, 1998, article entitled Board begins Prop 215 process - But backs
away from resolution proposed by Supervisor Peterson, by Jennifer Poole, which appeared in the
Ukiah Daily Journal, defendant Lehrman is quoted as saying, “And that’s why we’re here, to
supply medical marijuana to those people who need it now and who may not be alive by the time
the boards of supervisors and others get it together.” Exhibit 8 to Quinlivan Dec.

These public pronouncéments have been confirmed by agents of the DEA. On May 27,
1998, Special Agent Nyfeler placed a recorded telephone call to the UCBC, at (707) 462-0691, to
confirm that the club was continuing to distribute marijuana. Nyfeler Dec. §4. An individual who

identified himself as "Marvin" answered the phone and stated that, although the UCBC was in

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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receipt of an injunction, the club was still open for business. Id. "Marvin" further informed
Special Agent Nyfeler of the UCBC's business hours. [d.°

On June 16, 1998, Special Agent Arnold placed a recorded telephone call to the UCBC, at
(707) 462-0691, to again confirm that the club was still distributing marijuana. Arnold Dec. q5s.
An unidentified male answered the telephone and stated, “UCBC.” Id, Special Agent Arnold
asked whether the UCBC was still open for business, to which the unidentified male asked if
Special Agent Arnold was a member. Id, Special Agent Arnold stated that he was not a member,
to which the unidentified male responded, “We are officially closed.” Id. Special Agent Arnold
then asked if the UCBC was accepting new members, to which the unidentified male responded,
“Why don’t you come in and show me what you have, medical papers?” Id.

Finally, as set forth above, a summary of the "Consortium Meeting of California Medical
Marijuana Dispensaries” (held on June 27, 1998, in Oakland, California), which was published in
the Portland NORML News on June 30, 1998, states that, "[t]he three remaining CBCs are still -
open. Ukiah, Marin Alliance & Oakland." Exhibit 4 to Quinlivan Dec.

* On May 26, 1998, Special Agent Peter Ott, in an undercover capacity, also walked through
an open field adjacent to the UCBC's location at 40A Pallini Lane, in Ukiah, and observed

approximately 10 marijuana plants, each approximately 6 inches in height, being cultivated in
black plastic bags filled with soil. Ott Dec. | 5.

Plainti(T's Motion for Order.to Show Cause/Summary Judgment
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ARGUMENT

As evidenced by their pubiic statements and confirmed by agents of the DEA, the non-
compliant defendants are continuing to distribute marijuana, in flagrant violation of the May 19,
1998, Preliminary Injunction Orders. Under these circumstances, the Court should enter an order
to show cause why these defendants should not be held in civil contempt forthwith. Moreover,
because, as we demonstrate below, there is no factual dispute that the non-compliant defendants
are violating the Preliminary Injunction Orders, and because their anticipated defense of medical
necessity has no merit, the Court should find these defendants in civil contempt as a matter of law.
L STANDARDS FOR CIVIL CONTEMPT

The United States is moving for civil contempt against the non-compliant defendants. A
contempt sanction is civil in nature if it either "coerce[s] the defendant into compliance with the
court's order, [or] * * * compensate[s] the complainant for losses sustained." United States v.
United Mine Workers of America, 330 U.S. 258, 303-04 (1947).

"[Clivil contempt is appropriate when a party fails to comply with a specific and definite
court order.” Balla v. Idaho State Bd, of Corrections, 869 F.2d 461, 466 (Sth Cir. 1989). Two
elements are necessary in order for civil contempt to be established. First, there must be a valid
court order that is clear in its commands. Id, at 465. Second, the party (or other person or entity
bound by Rule 65(d)) must have failed to comply with the court's order. Id.: General Signal Corp,
v. Donallco, Inc., 787 F.2d 1376, 1380 (9th Cir. 1986). Failure to comply consists of not taking
"all the reasonable steps within [one's] power to insure compliance with the order{]."
Sekaquaptewa v. McDonald, 544 F.2d 396, 406 (Sth Cir. 1976), cert. denied, 430 U.S. 931
(1977).

The federal courts have wide discretion in the choice of remedies for civil contempt. "The
measure of the court's power in civil contempt proceedings is determined by the requirements of

full remedial relief." McComb v. Jacksonville Paper Co,, 336 U.S. 187, 193 (1949). As one judge

of this Court has held, a court "has discretion in its choice of remedies for a civil contempt” and,
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to etlectuate (ull remedial relict; a court "can take whatever action is necessary Lo temedy the

contempt.” Lovell v. Evergreen Resources, Inc., No. C 88-3467 DLJ, 1995 WL 761269, *3 (N.D.

1 Cal. Dec. 15, 1995) (Jensen, J.) (emphasis supplied) (citing McComb, 336 U.S. at 193).

1L THE NON-COMPLIANT DEFENDANTS ARE IN CONTEMPT OF THIS
COURT'S MAY 19, 1998, PRELIMINARY INJUNCTION ORDERS

Each of the elements necessary for a finding of civil contempt is present. First, this Court's
May 19, 1998, Preliminary Injunction Orders constitute valid orders that are clear in their
commands. In pertinent part, the Preliminary Injunction Orders provide:

I. Defendants [respective cannabis club and operator] are hereby preliminarily
enjoined, pending further order of the Court, from engaging in the manufacture or
distribution of marijuana, or the possession of marijuana with the intent to manufacture and

distribute marijuana, in violation of 21 U.S.C. § 841(a)(1); and
2. Defendants [respective cannabis club and operator] are hereby preliminarily
enjoined from using the premises of [building which houses respective ciub] for the
purposes of engaging in the manufacture and distribution of marijuana; and _
3. Defendant [respective operator] is hereby preliminarily enjoined from conspiring

to violate the Controlled Substances Act, 21 U.S.C. § 841(a)(1) with respect to the

manufacture or distribution of marijuana, or the possession of marijuana with the intent to
manufacture and distribute marijuana.

The terms of these respective Preliminary Injunction Orders, therefore, are plain and clear.

Second, as set forth above, there is no factual dispute in these actions that the non-
compliant defendants are engaged in ongoing violations of the Court's Preliminary Injunction
Orders. Defendants Jeffrey Jones, Lynnette Shaw, and Marvin Lehrman each have publicly stated
that their respective cannabis dispensaries are continuing to engage in the distribution of marijuana
despite the Preliminary Injunction Orders, see Quinlivan Dec. §9 1-8, and these statements have
been confirmed by agents of the DEA. See Ott Dec. { 3-5; Nyfeler Dec. { 3-6; Arnold Dec.
3-S.

Under these circumstances, the United States has more than established a prima facie case
that the non-compliant defendants are in civil contempt of this Court's Preliminary Injunction
Orders. Indeed, not only have the non-compliant defendants failed to take "all the reasonable steps

within [their] power to insure compliance with the orders," Sekaquaptewa, 544 F.2d at 406, these

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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| defendants have, obviously, failed to take any steps to comply with these orders. This Court,

therefore, should issue an order to show cause why the non-compliant defendants should not be

held in civil contempt.

HI.  THE NON-COMPLIANT DEFENDANTS SHOULD BE FOUND IN CIVIL
CONTEMPT AS A MATTER OF LAW

A The Court Has Authority To Hold The Non-Compliant Defendants In Civil
Contempt As A Matter Of Law

In its May 13, 1998, Memorandum Opinion and Order, the Court noted that, if it issued an
injunction, “defendants have a right to a jury in any proceeding in which it is alleged that they have
violated the injunction.” Mem. Op. & Order at 20. The Court allowed, however, that the federal
government might be able to move for summary judgment in a contempt proceeding, if there were
no material issues of fact in dispute and if “no reasonable jury could find for the nonmoving party.”
Id. at 20 (citing Matsushita Elec. Ind. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986)).

The non-compliant defendants' actions present this very situation. As demonstrated above,
there is no factual dispute that the non-compliant defendants are violating the Court’s Preliminary
Injunction Orders and, indeed, the non-compliant defendants openly concede that they are
continuing to engage in the distribution of marijuana in defiance of this Court’s decrees. See
Quinlivan Dec. { 1-8; Ott Dec. {{ 3-5; Nyfeler Dec. ] 3-6; Arnold Dec. 94 3-5.

Under such circumstances, where there are no material issues of fact in dispute, the federal
courts have uniformly held that an evidentiary hearing is not required in a contempt proceeding.
See, .g., Mercer v. Mitchell, 908 F.2d 763, 769 n.11 (1 1th Cir. 1990); Morales-Feliciano v.
Parole Bd,, 887 F.2d 1, 6-7 (1st Cir. 1989), cert. denied, 494 U.S. 1046 (1990); Commodity
Futures Trading Comm'n v. Premex, Inc., 655 F.2d 779, 782 n.2 (7th Cir. 1981); New York State
Nat'l Org. for Women v. Terry, 697 F. Supp. 1324, 1330 n.6 (S.D.N.Y. 1988); Parker Pen Co, v.
Greenglass, 206 F. Supp. 796, 797 (S.D.N.Y. 1962); 11A Charles Alan Wright, Arthur R. Miller
& Mary Kay Kane, Federal Practice and Procedure § 2960, at 378 (2d ed. 1995). As the

Eleventh Circuit stated in Mercer, “when there are no disputed factual matters that require an
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evidentiary hearing, the court might properly dispense with the heating priov to tinding the

defendant in contempt and sanctioning him.” 908 F 2d at 769 n.11 (citing Morales-Celiciang, 887
F.2d at 6-7).

Nor is section 882(b) to the contrary. This statute provides that, "[i]n case of an alleged
violation of an injunction or restraining order issued under this section, trial shall, upon demand of
the accused, be by a jury in accordance with the Federal Rules of Civil Procedure." 21 U.S.C. §
882(b) (emphasis supplied). Under the Federal Rules of Civil Procedure, of course, where "there
is no genuine issue of material fact * * * the moving party is entitled to a judgment as a matter of

law." Fed. R. Civ. P. 56(c). See, e.g., Celotex Corp. v, Catrett, 477 U.S. 317, 323-27, (1986);
Anderson v, Liberty Lobby, Inc,, 477 U.S. 242, 250 (1986). Hence, when read in conjunction

with the Federal Rules of Civil Procedure, as it must be, section 882(b) allows a court to find a

party in contempt without a trial when there are no material issues of fact in dispute.
Accordingly, because there are no material issues of fact in dispute, the United States is

entitled to summary judgment on its claim that the non-compliant defendants are in civil contempt

of the May 19, 1998, Preliminary Injunction Orders.

B. The Non-Compliant Defendants’ Anticipated Legal Defense Fails As A Matter Of
Law

Nor would the anticipated defense of medical necessity in any way change this analysis.

As we demonstrate below, such a defense fails as a matter of law.® See United States v. Bailey,

® Only one federal court (besides this Court) has considered the defense of medical necessity,
in a published opinion, in a case involving marijuana. In United States v. Burton, 894 F.2d 188
(6th Cir.), cert, denied, 498 U.S. 857 (1990), the Sixth Circuit rejected the claim that the trial
court had erred in refusing to allow a defendant to present evidence regarding his asserted defense
of necessity for glaucoma treatment. In pertinent part, the court held that, because a government
program to study the effects of marijuana on glaucoma sufferers was then in existence, a
reasonable legal alternative existed for the defendant which he failed to utilize. Id. at 191. We
note that in United States v. Belknap, 985 F.2d 554, 1993 WL 30375 (4th Cir. 1993) (Mem.), the
Fourth Circuit, in an unpublished memorandum, also rejected application of the defense of

medical necessity to a charge of manufacturing marijuana because the defendant had refused to try
alternative, legal treatments. 1993 WL 30375, *2.

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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444 U.S. 394, 412 n.9 (1980) ("In a civil action, the question whether a particular allirmative
defense is sufficiently supported by testimony to go to the jury may often be resolved on a motion
for summary judgment * * * * "),

L. Medical Necessity is Not a Defense to Civil Contempt

As a preliminary matter, even if it were a defense to the underlying crimes of distributing
and cultivating marijuana in violation of the Controlled Substances Act, medical necessity, as a
matter of law, cannot operate as a defense to civil contempt in these actions. The only proper
inquiry for the Court in these proceedings is whether the non-compliant defendants have actually

violated the Preliminary Injunction Orders. To hold otherwise would undermine the very

legitimacy of those orders. As the Supreme Court stated in Local 28 of the Sheet Metal Workers'
Int’l Ass'n v. Equal Employment Qpportunity Comm’n, 478 U.S. 421 (1986), “a ‘contempt
proceeding does not open to reconsideration the legal or factual basis of the order alleged to have _
been disobeyed and thus become a retrial of the original controversy.”" Id, at 441 (quoting
Maggio v. Zeitz, 333 U.S. 56, 69 (1948). See also Walker v. City of Birmingham, 388 U.S. 307,
315-20 (1967) (holding that a person charged with contempt for violating a court order or decree
may not, upon appealing the contempt conviction, challenge the constitutional validity of that
order unless order is "transparently invalid"); Mine Workers, 330 U.S. at ___ (lack of wilfulness no
defense to charge of civil contempt). As the Maggio Court made clear, “[t]he procedure to
enforce a court's order commanding or forbidding an act should not be so inconclusive as to foster
experimentation with disobedience.” 333 U.S. at 69. Here, any attempt to relitigate the medical

necessity issue in the context of a contempt proceeding would contravene Maggio.
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Moreover, several courts have rejected the defense of necessity in contempt proceedings.
In Morgan v. Eoretich, 546 A.2d 407 (D.C. 1988), cert. denied, 488 U.S. 1007 (1989), for
example, a case in which a party attempted to raise the defense of necessity in response to a charge
of civil contempt, the D.C. Court of Appeals held that:

[T]he situation here is far different from that facing one who violates a criminal law. Here

there was a specific court order, requiring specific conduct tailored to a specific fact

situation—an order which we on appeal had refused to stay. Civil contempt could become

meaningless if a lawful defense could rest on the ground that a party took a different view,
however reasonable, of the potential harm in compliance.

Id. at 411. To the same effect is Commonwealth v. Brogan, 415 Mass. 169, 612N.E.2d 656
(1993), in which the Supreme Judicial Court of Massachusetts held that “[i}t would be paradoxical
for the law to recognize justified necessity in a defendant’s violation of a court order that forbade
the very conduct that the defendant now claims was necessary. The defendant’s avenue of relief is
to challenge or seek to modify the court order, not to violate it.” Id. at 176, 612 N.E.2d at 660.
But ¢f. In re Grand Jury Proceedings, 894 F.2d 881, 882-83 (7th Cir. 1990) (assuming, without
deciding, that witness had right to present testimony on claim of duress in civil contempt
proceeding). Similarly here, if the defense of necessity were allowed to justify the very conduct
which this Court enjoined, the doctrine of civil contempt would have little meaning.

2. Congress Precluded the Defense of Medical Necessity for Schedule I Controlled
Substances

The defense of medical necessity also is legally unavailable to the non-compliant defendants
because it is precluded by the Controlled Substances Act. The defense of necessity, whether
medical or otherwise, is a common law defense. As such, it may be abrogated by statute. “The
defense of necessity is available only in situations wherein the legislature has not itself, in its
criminal statute, made a determination of values. Ifit has done so, its decision governs." 1 Walter

LaFave & Austin W. Scott, Jr., Substantive Criminal Law § 5.4, at 631 (1986).
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When itvpassed the Co.nlrollcd Substances Act in 1970, Congress placed marijuana in
Schedule [,” which, by definition, means that the substance has "no currently accepted medical use
in treatment in the United States," and "a lack of accepted safety for use * * * under medical
supervision." Id. § 812(b)(1). Section 812, therefore, establishes a binding legislative
determination that marijuana has no medical value or use in the United States. See also id. §§
829(a)-(c) (allowing practitioners to prescribe controlled substances in Schedules 1I-V, but not
Schedule I).

Likewise, while Congress allowed for research with controlled substances in Schedule I, it
delineated strict procedures for those who wish to conduct such research, and provided that "[t]he
Secretary [of Health and Human Services), in determining the merits of each research protocol,
shall consult with the Attorney General as to effective procedures to adequately safeguard against
diversion of such controlled substances from legitimate medical or scientific use." 21 U.S.C. §
823(f). Congress thereby indicated that the only legitimate medical or scientific use for a
substance in Schedule I is in the context of a controlled research project approved by the Secretary
of Health and Human Services and registered with the DEA under and authorized under section
823(f). |

Finally, Congress enacted specific procedures for the rescheduling of controlled substances.
See 21 U.S.C. § 811(a). A proceeding to reschedule a controlled substance may be initiated by the
Attorney General, acting through the DEA Administrator: “(1) on his own motion, (2) at the
request of the Secretary [of Health and Human Services], or (3) at the petition of any interested
party.” Id, The implementing regulations to the Controlled Substances Act thus allow "[{a]ny
interested person to submit a petition” asking the DEA Administrator to initiate a rulemaking
proceeding to reschedule a controlled substance. 21 C.F.R. §§ 1308.44(a). Any person aggrieved

by a final DEA rescheduling decision may seek review in a court of appeals. See 21 U.S.C. § 877.

" See 21 U.S.C. § 812 Schedule I(c)(10).

Plaintiff's Motion for Order to Show Cause/Summary Judgment
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB -15-

EROEB66



10
11
12
13
14
15
16
17

19
20
21
22
23
24
25
26
27
28

Accordingly, Congress expressly considered and rejected the possible medical uses ol
marijuana (or any other Schedule 1 controlled substance) when it enacted the Controlled
Substances Act.® This conclusion is only bolstered by the fact that, since the passage of the
Controlled Substances Act, Congress has declined to enact legislation that would have specifically
allowed for the medical use of marijuana in certain specified circumstances on four separate
occasions.’

A conclusion by this Court that the defense of medical necessity is available for the use and
distribution of a Schedule I controlled substance would dramatically undermine the comprehensive
statutory scheme enacted by Congress; result in the Court substituting its judgment in place of the
statutorily assigned roles of the Secretary of Health and Human Services and the Drug
Enforcement Administration in determining whether marijuana has a medical value; and would
conflict with the unanimous view of the courts of appeals that the question whether marijuana

should be reclassified must be presented first to the Administrator of the DEA in the context of a

® Four state courts have reached this very conclusion upon analyzing nearly identical
provisions of their respective state codes. The leading case is State v. Tate, 102 N.J. 64, 505
A.2d 941 (1986), in which the New Jersey Supreme Court held that several provisions of the New
Jersey Code “compel the conclusion that [the defendant] is precluded from arguing the defense
that he seeks to assert.” 102 N.J. at 70, 505 A.2d at 944. In particular, the court pointed to
N.J.S.A. 24:21-5(a), where the legislature had classified marijuana as a Schedule I controlled
dangerous substance. Noting that this denomination reflected the legislature’s determination that
marijuana had “no accepted medical use in treatment” and lacked “accepted safety for use in
treatment under medical supervision,” the Tate court concluded that “[t]he possibility of medical
use of marijuana was thus specifically contemplated and specifically rejected.” Id. Accord State
v. Cramer, 174 Ariz. 522, 524, 851 P.2d 147, 149 (1992), State v. Hanson, 468 N.W.2d 77, 78-
79 (Minn. Ct. App. 1991); Kauffman v. State, 620 So.2d 90, 92 (Ala. Crim. App. 1992). But see
lenks v. State, 582 So.2d 676 (Fla. Dist. Ct. App.), review denied, 589 So.2d 292 (Fla. 1991).

? See H.R. 2618, 104th Cong., 1st Sess. (1995); H.R. 2232, 99th Cong., 1st Sess. (1985),
H.R. 2282, 98th Cong., 1st Sess. (1983); H.R. 4498, 97th Cong., 1st Sess. (1981). A similar bill

is currently pending in the House of Representatives. See H.R. 1782, 105th Cong., 1st Sess.
(1997).

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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| rescheduling petition under 21 U.S.C. § 811(a)."® The Court should reject this entreaty. As the

Sixth Circuit has held, a section 811 petition, “and not the judiciary, is the appropriate means by
which defendant should challenge Congress’s classification of marijuana as a Schedule I drug.”

Greene, 892 F.2d at 456.

3 The Defense Of Medical Necessity Was Never Intended To Allow Ongoing
Maintenance Of A Building For The Purpose Of Distributing Marijuana

Any assertion of the medical necessity defense by the non-compliant defendants also fails
because they cannot meet the standard established by the Supreme Court in Bailey. In that case, in
which a prison escapee had raised the defenses of duress and necessity in attempting to justify his

escape, the Court held that:

(I]n order to be entitled to an instruction on duress or necessity as a defense to the crime
charged, an escapee must first offer evidence justifying his continued absence Jfrom custody
as well as his initial departure and that an indispensable element of such an offer is
testimony of a bona fide effort to surrender or return to custody as soon as the claimed
duress or necessity has lost its coercive force.

444 U.S. at 412-13 (emphasis supplied) (internal footnote omitted). The Court determined that
such a requirement was necessary because the crime of escape from federal custody "is a
continuing offense and that an escapee can be held liable for failure to return to custody as well as
for his initial departure.” 1d, at 413. In then applying this standard, the Court held that the district
court had properly refused to give a necessity instruction to the jury because the evidence was "not
even close" that the defendants had "either surrendered or offered to surrender at their earliest
possible opportunity." Id, at 415.

Similarly here, each of the non-compliant defendants haé been charged with a continuing

offense under the Controlled Substances Act; namely, violation of section 856(a)(1), which makes

' See, e.g., Burton, 894 F.2d at 192; United States v. Greene, 892 F.2d 453, 455-45 (6th Cir.
1989); United States v. Ery, 787 F.2d 903, 905 (4th Cir.), cert. denied, 479 U.S. 861 (1986);
United States v. Wables, 731 F.2d 440, 450 (7th Cir. 1984); United States v. Fogarty, 692 F.2d
342, 548 & n.4 (8th Cir. 1982); United States v. Middleton, 690 F.2d 820, 823 (11th Cir. 1982),

cert. denied, 460 U.S. 1051 (1983); United States v. Kiffer, 477 F.2d 349, 356-57 (2d Cir. 1972),
cert. denied, 414 U.S. 831 (1973).

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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it unlawful to "knowingly open or maintain any place for the purpose ol manulacturing,
distributing, or using any controlled substance.” 21 U.S.C. § 856(a)(1) (emphasis supplied).
Under Bailey, these defendants therefore must demonstrate that they have made a bona fide effort
to comply with section 856(a)(1) "as soon as the claimed duress or necessity has lost its coercive
force." 444 U.S. at 413.

The non-compliant defendants fail to meet this requirement. These are not cases involving
the maintenance of the three defendant cannabis dispensaries for a limited period of time to avert
an imminent harm. Rather, the non-compliant defendants are maintaining these cannabis
dispensaries on an ongoing basis so that they can continue to distribute marijuana (including
making sales to new or future customers), under the theory that all such sales will avert "imminent"
harms. Indeed, the non-compliant defendants, apparently, have failed to make any effort
whatsoever, let alone a bona fide effort as Bailey requires, to comply with section 856(a)(1). This )
is precisely the type of ongoing conduct which the Supreme Court in Bailey stated would not
justify a jury instruction on necessity. See also Mem. Op. & Order at 20 ("[T]he defense of
necessiiy has never been allowed to exempt a defendant from the criminal laws on a blanket
basis.").

There are sound reasons for keeping any necessity defense narrowly circumscribed, and

these reasons have special force in the "medical marijuana" context.

If the {medical necessity] defense prevails it serves not only to exculpate defendant
of unlawfully using marihuana, but also as an invitation to him and to others to commit a
wide range of possessory infractions without hindrance in the future. The amnesty granted
is not only for possession immediately incidental to use, but for possession at all other
times as well. This follows because the need for therapeutic administration cannot be
forecast and defendant would have to have it available at all times for use when the need
arises. Furthermore, it would be left to defendant’s unsupervised judgment to decide when,
under what circumstances and in what dosages it should be used. As the trial judge himself
recognized, the substance may not be prescribed for use and it would therefore be
impossible for defendant to obtain professional guidance when actually medicating.

* x k%

[T]he defense of necessity * * * should not be available where the alleged necessity is
regularly recurrent and the violation evidences a calculated intention to disregard the

Plaintiff's Motion for Order'to Show Cause/Summary Judgment
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statutory prohibition. If there is to be a change in the legal status of his drug it should be
made by the legislature and not by the courts.

State v. Tate, 198 N.J. Super. 285, 288-89, 486 A.2d 1281, 1283-84 (1984) (Antell, PJ.AD.,
dissenting), rev'd, 102 N.J. 64, 505 A.2d 941 (1986). This Court should adopt this persuasive
reasoning. The very existence and continuing maintenance of the three defendant cannabis |
dispensaries, in violation of section 856(a)(1), utterly ignores Bailey's requirement of imminent

harm and immediate abatement.

4. The Non-Compliant Defendants Have Not Availed Themselves Of Legal,
Reasonable Alternatives

The defense of medical necessity also fails in this context because the non-compliant
defendants have failed to undertake any of several reasonable, legal alternatives to violating the
Preliminary Injunction Orders and the Controlled Substances Act. See Bailey, 444 U S. at 410
(under any theory of necessity, “one principle remains constant: if there was a reasonable, legal _
alternative to violating the law, ‘a chance both to refuse to do the criminal act and also to avoid the
threatened harm,” the defenses will fail.”). If the non-compliant defendants disagreed with this
Court’s Preliminary Injunction Orders, they had the right, of course, to appeal these rulings. See
28 U.S.C. § 1292(a)(1). Alternatively, if these defendants believed that extenuating circumstances
would justify the distribution of marijuana in a particular instance, they could have moved to
modify the Preliminary Injunction Orders accordingly. See Fed. R. Civ. P. 60(b)."" And if these
defendants believed an emergency was present, they could have sought expedited relief from the
Court under the Local Rules. See Local Rule 7-10 (allowing for expedited motions); Local Rule
7-11 (allowing for ex parte motions).

The non-compliant defendants, however, made to effort to satisfy their obligations to take
"all the reasonable steps within [one's] power to insure compliance with the orders.”

Sekaguaptewa, 544 F.2d at 406. To the contrary, they are simply continuing to distribute

"' The United States does not concede, of course, that any such modification of the
Preliminary Injunction Orders would be allowed under the Controlled Substances Act.

Plaintiff's Motion for Order to Show Cause/Summary Judgment
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB -19-

EROG670



10
¥
12
13
14
Is
16
17
18
19
20
21
22
23
24
25
26
27
28

marijuana in blatant dcl'mncc!ul‘lhc Prefimmary Tojunction Orders. Under these circumstances, the
defense of medical necessity is unavailable to them See, g.g., Bailey, 444 U.S. at 410. As the
Supreme Judicial Court of Massachusetts aptly stated in Brogan, "[t]he defendant’s avenue of
relief is to challenge or seek to modify the court order, not to violate it.” 415 Mass. at 176, 612
N.E.2d at 660.

This conclusion is strongly supported by the Supreme Court's decision in McComb. There,
the Court rejected the argument that civil contempt would not lie for violation of a general
injunction on the ground that the specific conduct in question had not been enjoined. In pertinent
part, the Court noted that, if the non-compliant party believed it could not comply with the
injunction, it could take an appeal or, "if there were extenuating circumstances or if the decree was
too burdensome in operation, there was a method of relief apart from an appeal. Respondents
could have petitioned the District Court for a modification, clarification or construction of the
order." 336 U.S. at 192. But the Court condemned the practice of simply violating an injunction
without taking any of these available steps, stating that such practices "would give tremendous
impetué to the program of experimentation with disobedience of the law * * * * * Id.

Similarly here, to allow the non-compliant defendants to violate the Preliminary Injunction
Orders when they have sought no relief from this Court would undermine the rule of law, to say

nothing of the authority of this Court.

5. Even When Allowed, Medical Necessity Has Only Been Found to be a Defense to a
Charge of Possession, Not Distribution

Finally, even if the defense of medical necessity were allowed for controlled substances in
Schedule I, the only person who might have standing to raise a defense of medical necessity would
be an individual customer seeking to obtain and use marijuana for allegedly medical purposes. But
even if the Court were to conclude otherwise, any defense of medical necessity by the non-

compliant defendants fails because they are engaged in the distribution, not merely the possession,

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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of marijuana."” Even those couits which have allowed lor the pussibility of a medical necessity
defense for mafijuana have done so only in cases involving possession. See, e.g., State v. Diana,
24 Wash. App. 908, 916, 604 P.2d 1312, 1316 (1979) (“[W]e emphasize that medical necessity, as
a defense (o possession, exists only under very limited circumstances not present in the routine
case involving controlled substances.”). The government is aware of no case in which the defense
of medical necessity has been allowed for a charge of distribution.

And for good reason. A defense of medical necessity in the context of distribution would
drive a gaping hole in the Controlled Substances Act, allowing any defendant charged with
cultivating or distributing marijuana to argue that he or she was compelled to engage in these
activities for the benefit of third parties in medical need. As the New Jersey Supreme Court
recognized in Tate, "it is inconceivable that the legislature intended to sanction this activity by

conferring a blessing on the use of the illicit drug." 102 N.J. at 73, 505 A.2d at 945.13

C. The United States Is Entitled To Summary Judgment

Accordingly, because there are no material issues of fact in dispute, and because the non-
compliant defendants' anticipated defense of medical necessity fails as a matter of law, the United
States is entitled to summary judgment on its claim that these defendants are in civil contempt of
the May 19, 1998, Preliminary Injunction Orders. Indeed, to hold otherwise in these
circumstances, where the non-compliant defendants are openly proclaiming their defiance of the
Preliminary Injunction Orders, would be to allow them to continue to blatantly violate these

decrees, to say nothing of the Controlled Substances Act, for weeks or months.

1IV.  RELIEF REQUESTED

? Indeed, by their own admissions, the non-compliant defendants are distributing marijuana to
hundreds, if not thousands of individuals. See, €.8., Exhibit 3 to Quinlivan Dec. (OCBC Website

stating that: "Currently, we are providing medical cannabis and other services to over 1,300
members.").

** In these circumstances, any evidence offered by the non-compliant defendants regarding the
medical conditions of the customers of their dispensaries would therefore also be irrelevant to a
determination of civil contempt.

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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Federal courts have wide latitude in determining an appropriate remedy for civil contempt.
"A primary aspect of [the court’s inherent] discretion is the ability to fashion an appropriate
sanction for conduct which abuses the judicial process.” Chambers v. N ASCO, Inc,, 501 U S. 32,
44 (1991). Stated differently, "[t]he measure of the court's power in civil contempt proceedings is
determined by the requirements of full remedial relief," McComb, 336 U.S. at 193, and a court
"can take whatever action is necessary to remedy the contempt.” Lovell, 1995 WL 761269, *3
(emphasis supplied). See also 11A Wright Miller & Kane § 2960, at 372-73 ("A federal court's
discretion includes the power to frame a sanction to fit the violation.").

Remedies for civil contempt often include incarceration, civil fines, and/or the payment of
attorney's fees, court costs, and discovery costs to an injured party. Lovell, 1995 WL 761269, *3.
Each of these remedies is imposed, either individually or collectively, to coerce the non-compliant
party to comply with the court's orders or to compensate the complainant for losses sustained. .
See, e.g., Mine Workers, 330 U.S. at 303-04. As the Supreme Court stated in Gompers v. Buck's
Stove & Range Co., 221 U.S. 418 (1911), a civil contemnor "holds the keys of his prison in his
own pocket." Id, at 442 (internal quotation omitted)).

In these cases, stringent coercive remedies are in order. The non-compliant defendants
have not engaged in an isolated, particularized violation of the Preliminary Injunction Orders, but
rather have engaged in repeated and continuing violations of these decrees. Indeed, these
defendants are continuing to maintain the premises of their respective cannabis dispensaries for the
purposes of distributing marijuana, including to new and future customers, in the apparent
anticipation that all such sales will constitute alleged medical necessities. Thus, even assuming
these defendants had standing to assert such a defense, "the defense of necessity has never been
allowed to exempt a defendant from the criminal laws on a blanket basis." Mem. Op. & Order at
20.

Moreover, the non-compliant defendants' ongoing distribution of marijuana also are
independent violations of the Controlled Substances Act, see 21 U.S.C. §§ 841(a)(1); 846;

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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856(a)(1), which, by definition, constitutes irreparable injury to the United States. Sege Mem. Op.
& Order at 15-16, 26 (citing Miller v. California Pacific Medical Center, 19 F.3d 449, 459 (9th Cir.
1994) (en banc), United States v. Nutri-Cology. Inc., 982 F 2d 394, 398 (Sth Cir. 1992); and
United States v. Qdessa Union Warehouse Co-op, 833 F.2d 172, 175 (9th Cir. 1987)). The
United States therefore has moved ex parte, in an accompanying motion, to modify the Preliminary
Injunction Orders to authorize the United States Marshal to enforce these decrees by entering the
premises of the non-compliant cannabis dispensaries, evicting any and all tenants, inventorying the
premises, and padlocking the doors, until such time as the non-compliant defendants can "satisfy
(the Court] that [they are] no longer in violation of the injunctive order and that [they] would in
good faith thereafter comply with the terms of the order." Lance v. Plummer, 353 F.2d 5885, 592
(5th Cir. 1965), cert. denied, 384 U.S. 929 (1966).

This proposed modification, at a minimum, will compel compliance with the Preliminary
Injunction Orders' requirement that tiic non-compliant defendants cease maintaining their
respective cannabis dispensaries for the distribution and cultivation of marijuana. The Court also
may institute civil fines to coerce the non-compliant defendants into complying with the
Preliminary Injunction Orders. Anything short of this relief "would give tremendous impetus to the
program of experimentation with disobedience of the law" that is being undertaken by the non-
compliant defendants, in total disregard of the rule of law. See McComb, 336 U.S. at 192.

CONCLUSION

For the reasons set forth above, the Court should enter an order to show cause why the

non-compliant defendants should not be held in civil contempt of the May 19, 1998, Preliminary

Injunction Orders, and hold these defendants in civil contempt as a matter of law.

Plaintiff's Motion for Order to Show Cause/Summary Judgment
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[, Mark T. Quinlivan, hercby certify that on this 6th day of July, 1998, I served a copy of
the toregoing Plaintifl's Motion for an Order to Show Cause Why Non-Compliant Defendants
Should Not Be Held In Civil Contempt and for Summary Judgment Cases Nos. C 98-0086 CRB;
C 98-0087 CRB; and C 98-0088 CRB; and the accompanying declarations and {Proposed] Order,
by overnight delivery, upon the following counsel specially appearing for defendants:

Qakland Cannabis Buyer's Cooperative; Jeffrey Jones
Marin Alli arijuana; :

William G. Panzer Robert A. Raich James M. Silva

370 Grand Avenue, Suite 3 1970 Broadway, Suite 1200 1607 Penmar Ave., No. 3

Oakland, CA 94610 Oakland, CA 94612 Venice, CA 90291
annabis Cultivat lub: Dennis Per

J. Tony Serra
Brendan R. Cummings
Serra, Lichter, Daar, Bustamante, Michael & Wilson

Pier S North

The Embarcadero

San Francisco, CA 94111

Flower‘ Therapy Medical Marijuana Club; John Hudson; Mary Palmer; Barbara Sweeney

Car! Shapiro
Helen Shapiro
404 San Anselmo Ave.

San Anselmo, CA 94960
Ikial
Susan B. Jordan David Nelson
515 South School Street 106 North School Street
Ukiah, CA 95482 Ukiah, CA 95482
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Santa Cruz Cannabis Buvers Club

Gerald F. Uelman Kate Wells
Santa Clara University 201 Maple Street
{ School of Law Santa Cruz, CA 95060

Santa Clara, CA 95053

MARK T. QUINLIVAN
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Washington, D.C. 20530 TVHEE 149
Telephone: (202) 514-3346 /;)'%159,0/‘/&7‘.@
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Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO HEADQUARTERS

UNITED STATES OF AMERICA,

Nos. /C 98-0085 CRB
C 98-0086 CRB
C 98-0087 CRB
C 98-0088 CRB
C 98-0089 CRB
C 98-0245 CRB

Plaintiff,

V.

CANNABIS CULTIVATOR'S CLUB;
and DENNIS PERON,

DECLARATION OF !

Defendants. MARK T. QUINLIVAN

AND RELATED ACTIONS Hon. Charles R. Breyer

I, MARK T. QUINLIVAN, do hereby declare and say as follows:

1. T'am currently employed as a Trial Attorney in the Federal Programs Branch, Civil
Division, United States Department of Justice, and am counsel of record in the above-captioned
cases. [ make this declaration based on personal knowledge, and on information made available
to e in the course of my official duties.

2. Attached hereto as Exhibit 1 is a true and correct copy of a May 21, 1998 press release

entitled Oakland Cooperative to Openly Dispense Medical Marijuana For First Time Since

Declaration of Mark T. Quinlivan
Casc Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB
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| Preliminary Injunction - U.S. Auorney 1o be Notified, which was issued by the Oakland Cannabis

Buyers' Cooperative, and faxed to Michael Yamaguchi, the United States Attorney.

3. Attached hereto as Exhibit 2 is a true and correct copy of a May 22, 1998, article
entitled "Marijuana Clubs Defy Judge's Order, by Karyn Hunt, which appeared on AP Online.

4. Altached hereto as Exhibit 3 is a true and correct copy of the World Wide Web home
page of the Oakland Cannabis Buyers' Cooperative, at http://www.rxcbc.org.

5. Attached hereto as Exhibit 4 is a true and correct copy of excerpts from the Portland
NORML News - Tuesday, June 30, 1998, at http://www.pdxnorml.org.

0. Atlached hereto as Exhibit S is a true and correct copy of an article entitled Federal
Shutdown: Pot clinic could close its doors to sick and dying, by Bill Meagher and Peter Seidman,
which appeared in the June 3-9 edition of the Pacific Sun.

7. Attached hereto as Exhibit 6 is a true and correct copy of excerpts from the Portland
NORML News - Tuesday, June 30, 1998, at http://www.pdxnorml.org.

8. Attached hereto as Exhibit 7 is a true and correct copy of a May 30, 1998, article
entitled Lake County siruggles with pot grant use - Ukiah pot club eviction withdrawn, by
Jennifer Poole, which appeared in the Ukiah Daily Journal.

9. Attached hereto as Exhibit 8 is a true and correct copy of a June 17, 1998, article
entitled Board begins Prop 215 process - But backs away from resolution proposed by Supervisor
Peterson, by Jennifer Poole, which appeared in the Ukiah Daily Journal.

I declare under penalty of perjury that the foregoing is true and correct.

Wl

MARK T. QUINLIVAN

Executed this a"l day of July 1998

Declaration of Mark T. Quinlivan

Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB -2-
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EMBARGO UNTIL: 11:00 A.M. P.D.T, Thursday May 21, 1998
Contact: Rachel Swain, Rebecca Tanner, 415-255-1946

Oakldand Coaperative to Openly Dispense Medical
Marijuana For First Time Since Preliminary Injunction - U.S.
Attorney to be Notified

HIV, Multiple Sderosis and Other Seriously Ill Patients to Receive Pot at
11:00 a.m., Thursday May 21, Oakland Buyers Cannabis Cooperative,
1755 Broadway, Oakland

11:00 a.m. Press Conference with:

« Jeff Joues, Director, Oakland Cannabis Buyers Cooperative

* Gerald Uelman, Protessor of Law, former Dean, Santa Clara University School of
Law

David Sanders, HIV and chronic pain patient, 43

Yvanne Westbruok, Multiple Sclerosis patient, 45

Ken Estes, Quadriplegic patient, 40

Ima Carter, Congential Scoliosis - Diverticlusis patient, 55

Oakland, CA -- Just hours after Federal Judge Charles Breyer signs into law a
preliminary injunction against six California medical marijuana clubs, Jeff Jones,
Director of the Oakland Cannabis Buyers Cooperative announced that he will openly
dispense medical marijuana to tour seriously ill patients at 11:00 a.m. on Thursday
May 21. US. Attorney Michael Yamaguchi will be notified in advance of the
cooperative's actions, Jones said.

“For these four patients, and others like them, medical marijuana is a medical
necessity,” said Jones. “To deny them access would be unjust and inhumaune.”

Violation of the preliminary injunction could initlate Contempt of Court
proceedings against the Oakland Cooperative. A Contempt case, during which a
medical necessity argument would likely be made by attorneys for the cooperative,
would be heard by a jury who would have to reach a unanimous verdict.

‘T'd trust a jury of Californians before {ederal beaurocrats,” said Jones. "All the
evidence shows that marijuana has medicinal qualities and should be re-scheduled.
Voters in two states have already endorsed medical marijuans, and others look set to
follow. Yet the federal government refuses to consider the facts and instead is hell-
bent upon enforcing outdated marijuana laws."

Ken Estcs, 40, a Quadriplegic patient who uses medical marijuana from the OCBC to
relieve chronic pain and control muscle spasms, says he fears for his safcty should
the club be closed. "I feel that my only alternative would be to go out on the street to
find the medicine that helps me," he said.
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May-21-S8 06:430 Jeff lones (5107 386-0534

Oakland Cannabis Buyers’ Cooperative
Fax Transmittal Sheel

) L .
To: /-'/7/}, /7a s / /g a ,7 s & /ﬁl /

Company: s e S Futes A Ao 1l

Fax Number: (‘7’ / 5,) 434 - 2357

From: Tf FA W Jpmes

——

NUMBER OF PAGES INCLUDING COVER SHEET_ (3
FORPROBLEMS IN RECEIVING CALL (510} 832-5346

Message F k _I:

Oakland Cannabis Buyers’ Cooperative, P.O. Box 70401,
Oakland, CA 94612 (510) 832-5346 Fax (510) 986-0534
Web www.rxchc.org Email ocbc@rxcbe.org
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Friday, May 22, 1998

Marijuana Clubs Defy Judge's Order

KARYN HUNT
OAKLAND, Calif. (AP) - If anything, the medical marijuana debate
in California has heated up.
Marijuana clubs throughout Northern California - in Oakland, San

Francisco, Ukiah, Fairfax - and in West Hollywood defied U.S. -
District Judge Charles Breyer's order to close Thursday.

Marijuana burned freely at the Cannabis Buyers Cooperative in
Oakland.

"We are not closing down," Jeff Jones, the emporium's executive
director. "We feel what we are doing is legal and a medical
necessity and we're going to take it to a jury to prove that."

Hazel Rodgers, the 79-year-old director of the Cannabis Healing
Center in San Francisco, said she had on comfortable shoes and was
packed and ready to go in case she was hauled off to jail.

"Our members are so supportive," she said. "They say that if I'm
sent to jail, they'll go, toco."

In a preliminary ruling May 13, Breyer said Proposition 213, the
November 1996 initiative that legalized medical marijuana, did not
and could not override the federal ban on the drug.

He reiterated the argument in releasing the official ruling this
week, saying even a "laudable" reason to distribute marijuana
conflicts with federal law.

He rejected arguments that the clubs should be entitled to furnish
the drug because customers find it hard to survive without marijuana
to ease the pain and side effects of cancer and AIDS therapy.

Despite the strong wording, the Oakland club opened on time at 11
a.m. and had served 40 to 50 clients in the first half hour, Jones
said. Members selected from 15 different grades of pot displayed in

Copr.‘© West 1998 No Claim to Orig. U.S. Govt. Works
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glass cases, ranging in price from $5 to S$16 a grAam.

There were marijuana-laced brownies, banana muffins and cereal
treats for those who don't like to smoke.

Among those buying was Rodney Wilson, 51, who lost 57 pounds in
one year after he was diagnosed with AIDS in 1995. He said the drug
helps his appetite and reduces the stress of dealing with the
disease.

"If this club is closed down, we'll have to deal with the criminal

element to get our medicine," he said. "This way, you're not dealing
with the underground, you're not spoon-feeding criminals.”

Word Count: 360
5/22/98 ASSOCPR (No Page)
END OF DOCUMENT
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Mission Welcome to the OCBC. we are a California

Statement Consumer Cooperative Corporation, organized by members, for
medical-marijuana patients protected by Proposition 215. The

Annm&ncements/ Oakland CBC operates on a not-for-profit basis with the
LEWS assistance of member volunteers. Currently we are providing
. medical cannabis and other services to over 1,300 members.
Services/
Calendar
Oakland Cannabis Buyers'
Membership Cooperative
P.O. Box 70401
Related Sites and Oakland, CA 94612-0401
Qrganizations Office (510) 832-5346

Fax (510) 986-0534

Me'(a!iCi“ ocbe@rxcbe.org
Marijuana

E-mail Please See it our Way

Please remember the Oakland Cannabis Buyers Cooperative is a health
organization. Our services are for those who suffer from serious illnesses
and disabilities. Any other inquiries for cannabis will neither be tolerated nor
appreciated.

We do not send, mail or ship cannabis.

This site provides information for patients who use cannabis with a doctor's
recommendation. This site exists because the voters of California have said
yes to providing cannabis for medical use. Please don't test the law by trying
to establish illegal transactions via this site.

FREE SPEECH
ONLINE

RIBBON
CAIPAIGN

Join the Blue Ribbon Online Free Speech Campaign!

These pages look best . . . when viewed through our software on our
computer. If they don't look so good on your system, you're probably not the
only one. Please let us know about any problems - we're committed to making
our site accessible, useful and fun.

Our immutable thanks to Chameleon Productions for this site's initial
graphical elements and HTML.

1of2 7/3/68 12:26 PM
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This site is dedicated to the memory of Russell Anthony Caldwell, an
active member of the cooperative who first lnunched the OCBC Web site
in early 1996.

Last upduted: June |

As of May 10, 1998,
you are visitor no.

3 912
LE FastCounter

This URL: http://www.rxcbc.org/
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Portland NORML News - Tuesday, June 30, 1998

Update On The Consortium Meeting In Oakland (Bay Area Activist
Ralph Sherrow Summarizes The Meeting Saturday Among The Few Remaining
California Medical Marijuana Dispensaries - And Shares More Original News)

From: "ralph sherrow" (ralphkat@hotmail.com)

To: ralphkat@hotmail.com

Subject: Update of the Consortium meeting in Oakland 6-27-98
Date: Tue, 30 Jun 1998 00:15:40 PDT

From the Information Center in Hayward
Ralph Sherrow

Update of the Consortium Meeting June 27 1998

Defense Fund: The Oakland CBC needs help financing the legal defense
fund, recommendations are that the clubs attach a surcharge on each
transaction & give it to the defense fund. Second that the growers
knock off $100.00 per pound to be fed to the defense fund.

Federal Lawsuit: The defense denied all allegations & has filed 19
affirmative defenses. The government has not responded. The three
remaining CBCs are still open. Ukiah, Marin Alliance & Oakland.

Passed the hat for the defense fund.

Fremont Cannabis Coop joined a class action suit against the government
to reschedule marijuana.

Bill Simpage needs volunteers without assets to sue Lungren. In case
they lose they don't have assets to lose. I don't know how to contact
him, but call around & you'll find him.

July 7 1998: City Council meeting to vote on the limits patients can
posses. The meeting is at the Qakland City Hall & starts at 7pm. It will

go about 1 1/2 hours. If you come be sure to wear clean clothes. no tie
dies.

There will be a meeting at the San Francisco Medical Society located at
1409 Sutter Street @ Franklin. The name of the meeting is Common Sense

Drug Policy. July 16 1998 5 to 7pm. For more info & to reserve
your seats call 415 921-4987.

Ed Rosenthal: According to an article in HERBALGRAM the FDA has been
promulgating the use of herbs. (Marijuana is an herb). The publisher is
american botanical council.

In the news: Richard "HEMP" Davis (sold pot at the super bowl in Arizona
with marijuana tax stamps) was given probation.

The Los Angeles chapter of Americans for Medical Rights, headed by David
Ries, has asked to be put on the email list of the info center.

Marvin Chavez has been finally freed on bail. They still owe the
bondsman $6,000.00 plus they borrowed $3,000.00 from the bank. They need
donations to help pay off this debt. For more info or to donate call
Bill Britt 562-421-9027 or Jack Shachter 714-537-4880.

San Jose City Council Meeting update: June 23 1998 1lpm. Dr. Denni§
Augustine thanked the city attorneys office for setting up a mgetlng
with the heads of city government in San Jose. Then Jesse Garcia showed

I of5 /2/98 8:38 AM
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up at the last minute & asked to be at that meeting, sat down, got up &
told the Council that he was against the ordinance. Outside, Or.
Augustine explained Lo desse what the change Lo the ordinance W n
Jesse said, ok [ like that. Jesse & Peter had threaltened to show up at
that meeting & the Consortium meeting on the 27th in Qakland & disrupt
the meetings. Jesse says they don't want any clubs to open up in San

Jose because it will not look good for Peter. He did not show at the
Consortium meeting Saturday.

The Info center may be getting funded by the Mens Wearhouse in August.
Mike Barnhart from East Bay medical Cannabis was stopped in Danville,
California last week. Two ounces of Medicine was confiscated. The Police

said that there ain't no prop 215 in Danville. I recommended him to Rob
Raich & Bill Panzer.

Todd McCormick who was arrested for growing 4,116 plants in his BelAire
home, talked me in:to emailing him my list of Providers & Associates &
asked to be put on the info centers email list. The Providers list went
thru & immediately all other email was returned. I called & asked him
why, but he just said he would call me when to send more email. I
haven't heard a word from him since & that's been a couple weeks ago.
I've left messages but haven't got any return calls. I guess he was only
interested in the Providers list of addresses, email & phone numbers. I

don't like what he's done. If anybody talks to him ask him, for me, what
the F ?

Southern California Update: Sunday 6-28-98 I called Dr. Dalton's office
at noon to speak on the speaker phone with their Consortium group. We
exchanged info. Marvin Chavez, Bill Britt & Jack Shachter were all
there. They've been working on implementing a new program whereas the
patient members pay monthly dues of $100.00 & all their medicine is
given to them for free, at the rate of 1 ounce per week, maximum. I
filled them in on Senator Vasconcellos's bill to make dispensaries
immune to federal prosecution. They got excited about that. I pointed
out that they should have Lawyer (s) at their meetings & referred James
Silva, Which some of them knew already & liked. I will be calling back
each last Sunday of every month to share & exchange info & I will pass
it on to you.

Gene Weeks is in a wheel chair now, due to degrading spinal problems.

The next meeting of the Consortium in Oakland will be held July 25 1998
1 pm. See you there Ralph

"The Welfare of the Children is always the Alibi of Tyrants" Ralph

Doonesbury (Garry Trudeau's Syndicated Cartoon Again Makes Fun
Of Prohibitionist Hyperbole In The Medical Marijuana Debate)
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Federal shutdown

Pot clinic could
close tts doors
fo sick and dying

BY BILL MEAGHER
AND PETER SEIDMAN

ne day in the not too dis-
tant future, chances are
good that federal mar-

shals will show up in Faiffax and
padiock the doors of the Marin
Alhance, the county’s principal
distriibutor of medical marnjuana,
Asa matter of fact, founder
Lynctte Shaw is counting on it

T'he feds alrcady stoppedd by
very gnictly on May 25 with a
prelimmary order to shut the
barc-bones ofice, says Shaw.
“Just one marshal caine, and he
was very cool. e was in shirt
sleeves. na badge showing, and
lre was here for inaybe 30 sce-
omds. Very polite.”

Because Shaw refused to pack
up the office and close the doars,
the Alhance is now in contempt
of court.

I'he Alhance, along with five
other similar operations across
the state, was ardered to close
after LLS. Dhiserict Conrt Judge
Charles Brever ruled on a suit
heought by the federal govern-
ment. The feds argued that
the medical manpana operations
n California violate federal

Mike Peters
P e ]

drusg laws. The court agreed.

“I'he suit also aileged that the
IFairfax operation specificaily vio-
tated provisions in California’s
Prop 215, the state law that legal-
i7¢d the distribution of marijuana
for legitunate medical reasons.
“Ihe suit atleged that Marin
Atliance sold pout to undercover
agents who had no medical rea-
son for using the marijuana.

Shaw says she intends to stay
open, in part to force the court to
stap her with a contempt-of-court
charge that would lead to a jury
trial. "Give me a jury, plcase give
me a jury,” Shaw says, as a stcady
rain poundis on the roof of hee
office. “We have our patients lin-
ing up waiting to testify. We
have people who are dying and
need their medicine. Show me a
jury who will look at our paticnts
and not understand the idea of
medical marijuana bcmg a neces-
sity for these people.”

Shaw isn't just the executive
director of the alliance; she also
is one of its 160 active patients.
Clinically depressed as well as a
victim of myriad allergies, Shaw
cannot take conventional medi-
cations because they only aggra-
vate her conditions. She says
marijuana has been the only
medication that has alfowed her
to participate in a normal life. 1
was suicidal before | found a
doctor who said, ' low come you
arc on all these medicines that
make you sick? Let's try some-
thingelse.' ™

By defying the count order to
shut down, Shaw is risking a
mandatory federal sentence if
the government decides to prose-
cute her under criminal statute
and is successful. ‘The lawsuit
originaily filedt by the feds was a
avil action, but because she has
remained open, they still have
the option of filing criminal nar-
cotics charges against Shaw, She
already has a felony marijuana
conviction on her record, stem-
ming from an East Bay marijnana
posscssion arrest in 1990, 1 she is
atrested on marijuana pussession
charges agnin and lound guilty,
she would face a prison sentence
of between 10 and 20 years.

“Obviously | hope they stay
with the civil charges and give us
a jury trial, but, yeah, I'm aking
a personal chance by staying
npen,” Shaw <ays. "But | don't
really have a chaice; these peuple
need their medicine and | won't
be the ane to tell peopic dying of
AIDS and cancer that they have
to suffer.”

Back in January, U.S. Attorney
Michacl Yamaguchi fifed the fed-
cral civil suit that asked the count
to shut down a total of six clubs
in California. On May 15, Judge
Breyer ruled thac while Prop 215
is a laudable idea, the proposition
that voters passed ovenwhelm-
ingly in November 199G is in vio-
lation of federal faw. The judge
also nuled that the medical man-
juana clinics arc violating federal

continued on page 6
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No hotel here; thanks

Hilton's planned 200-room hotel.on the east side of

Corte Madera was slammed anund during a crowded
ting of the b 1 Residents said the

bulldlnu of thm and four storles are too bulky and -
would wreck the Mt. Tam views of neighbors. Thers were
also complaints about parking and tratfic. Corte Madera
hopes to upgrade the stretch of San Clemente Drive
which runs south from The Vlllago. .

$24 million is missing

The $216 billlon transportation and pork bill passed by
Congress included $8.8 millon toward widening the
Novato Narrows on Highway 101. However, for months
the sum aimed at the Narrows was $33 milllon,
Congresswoman Lynn Wooisey of Petaluma says - .
Congressman Frank Riggs of Windsor let the money
shrink to $8.8 mililon at the last minute. Riggs said he
couldn’t help It, but concedes that because he's a lame
duck, his fellow Republicans might have feit it was OK to
shrink that slice of the pie. The Narrows are out of
le'l dhtrlc!. nnd nnywly, he's movin; to Vlrdnh.

Prudent.or uptlght"

Santa Rosa Hlxh School officials umounud they will
search all gr tes at cer les for
illegal beach balls, confetd, silly string, Frisbees and glow
sticks. Contraband will be confiscated and it's even possi-
ble that guiity parties.will ba banned from the ceremony.
Backers of the move say Santa Rosa High has grown a
reputation for increasingly rowdy graduations: Others ssy
that beach balls and the like are just (ood-m_lund fun.

Horse lovers skittish

The Golden Gate Recreation Area wants to phase out
its three stables and buiid a spilfy new equestrian center
in Toennessee Valley. The three targeted stables are .
Presidio Stables at Fort Cronkhite, Miwok Stables in
Tennessee Valley and Golden Gate Dairy Stabies at Muir
Beach. Park officials say the horses at Muir Beach are
contaminating the lagoon. Some horse lovers deny this is
the case and want all three stables kept In busi

. -
New trial in Italy: .

Prosecutors are trying a second time to convict two
Italian gang s in the shooting death of 7-yearold
Nicholas Green of Bodega Bay during a family vacation.
The two were not convicted the first time, but new evi-
dence has surfaced snd In italy there can be a second
trial in an appeasis court. Green's family. gaivanized the
nation by donating Nicholas's organs to those needing
transplamts, until thon a rare occm'ma in 1taly.

: R N S
L

The Mill Valley Public lerty wll bo closed from June
15 until Labor Day. to accommodats the final phase of its
"sxpansion ... Delivery of a high-speed ferry for the
" Larkspun-San Francisco run has been delayed a second
time, unli Octobor o Or -sm- McNanun
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n page 5
drug laws by continuing to Jispense mari-
juana.

Shaw is quick to point out thar siae
Attorney General Dan |ungren has cuconr-
aged the showdown with the federal author-
ities over the dispensation of Prap 215. “He
is suppused o enforee the laws of 1he stare,
not just the nnes he agrees with,” she <ays.
“He has encouraged the federal government
to get involved and has [played a key role in
caliing for] raids in San Francisco.”

Miil Valley criminal attorney Kim
Kruglick, who frequently does legal baule
with the federal government, says the legal
problem facing the Alliance and the other
marijuana clinics is pretty clear. “In a case
where federal and state law conflict, sate
law can be more restrictive in terms of pro-
tecting citizens but not less restrictive,” he
3ays. “In this case, the federal law is more
restrictive and says it is illegal to grow, pos-
scss of sell marijuana. The state can't sim-
ply say. Noitisn't, and get away with ie.”

Steve Mayer, an attorney with the San
Francisco law firm of | loward, Rice, ’
Nemerovski, Canady, Falk and Rabkin,
concurs with the assessment offercd by
Kruglick. “I'he primary problem facing
Prop 215 is that federal law trumps state
law,” says Mayer, who is an expert in initia-

. tive law. “The initiative process is nnt a

great way set public policy in general, It has
become too costly, and instead of being 2
way to avaid special interest groups, the pro-
cess has been taken over by special interest
groups.” According to many experts, it also

15 TO JOINY

*with annual gre pard membership
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has becrme the tono-lreque i of ama-
teurs writing laws that later are overturned.

Rezardless of the flaws of Prop 215, the
town of Faitfax has supported the Alliance
and s mussion. " Fhe town issued 4 use jrer-
nut altowing the organization to open its
office, and policc Chief Jim Anderson
walked a fine hine in allowing the organiza-
tion io rermain open. L he Faifax \'nlicc
Department kept an eye on the Alliance o
ensure it complied with the proposition,
but otherwise it kept hands off, even while
local authoritics wete fully aware that the
state attorncy general and the feds were
intcrested in quashing the new law.

“We have followed the charge of the
{rown] council. and upheld the [state] law,”
Anderson says, clearly uncomfortabie with
the situation. “I don't think | would say we
[the police] have been supportive. but the
Altiance has been very cooperative in
working with us."

Now that Shaw is cxpecting the feds to
drop by any day for more than just a social
call, the county has announced that starting
in July, it will begin issuing cards that will
identify eligible medical marijuana users.
Although the move is somewhat pro furma,
it nevertheless puts the eounty clearly on
the side of the medical marijuana clinics.
Theorctically, the county cards would
prove the legitimacy of patients’ nced for
medical marijuana. But with the clinics
clnsed down, where would they obuin
their medication?

“We have a Plan B fined up tha will
allow us to continue to scrve our patients,”
Shaw says, “"but we will have to operate

mndergronnd and imaybe go hack 1o deal-
ing with the gangsters and the hustlers.”

Unless a ball that was introcduced in
Congressin June 1997 can sucvessfully
make it though a gaonadet of political laze
ards and become law. Congresswonian
Lynn Woolsey (1)-6th District) is one of
the stronpest suppaorters of the il § 1R
1782, which would prevent federal law
frony banning medical marjuana in states
that allow it.

The bill currently is bottled upina
health and environment subcommittee,
where, according to Woolsey staff member
‘Tom Reed, it is growing whiskers without
garnering much support. “It's 2 good bilt
that addresses what necds to happen,” says
Reed, “but you have to keep in mind that it
would have to get through a piace where
Newt Gingrich is trying to make drug use 2
primary issue. Realistically, itis a long shot.”

When and if the feds slam the doors on
the Alliance, patients in Marin will have
only two choices: go underground or seek
help from Marin RX, a very quict Point
Reyes medical marijuana cooperative nin
by Darice McKay. “We have a hundred
people on our books, but we have only 20
active patients,” she says. "All of our peo-
ple participate in cither growing, cleaning,
packaging or-delivering our product, and
we don't sell it. By being part of the coop-
erative and paying the overhead, ous
paticnts are entitled to a share.”

Necause Marin RX is not an over-the-
countes storeflront operation, the feds have
paid no attention to it. at feast not yet. “We
continued on page ¢

We’ve been there
We’ll be there

Edward 8. Kangeter
Prudensst imsurance end Fnanasl
Caifornia License No. 0852739
1050 Northgate Dr. Suite 520
San Rafael, CA 94903
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Author of Super Supplements and Solving the Puzzle of Chronic
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and enhanced services In our new clinic.
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wane ro remain quict and low peofile,”
MeKay saye

The trmbles that have dogged the
Alliance have made a significant HNpact on
McKay. “Because the feds went in under-
cover there, | have been much mare careful
in terms of screemng our potential
paucnts,” she says. "l know cveryme we
work with now.” She will have o keep her
onznezaton refatvely <mall in osder 1
mamtan that night rcm on se usity, “Il the
Albance ends up closed.” she says, “paticns
in Marin will have a real problem.”

Shaw vinvs to stay apen as long as possi-
ble. *We have moved all the patients’ files
already, and we are stll open seven days a
week,” she says, sounding a bic weary of
the fight. “We survived underground
befure, and we will continue to get
mcdicine to those who need it. Tt is justa
shame that the government has chosen to
tnake victims of people who are either very
sick or dying,”

Housing
ISSUES

Prograins take Corte
Madera to task
over development

BY MIKE THOMAS

nlike the shadowy authoricy figures
l l in Jori Mitchell's famous lyric,
: Corte Madera town planners don't
aim to pave Paradise (Shopping Center)
and put up a parking loe

But that's no welcome news to frustrat-
ed advocates and seckers of low-cost,
workforce housing, in pacticular, employ-
ces who commute to hourly wage jobs at
the town's cash-cow retail centers. Why?
Because after years of false starts and offi-
cial resistance to affordable projects at
other sitcs, recently approved plans to reju-
venate the rin-down Paradise location fail
to address the town's longstanding low-
income shelter needs. This time, 2 legal
challenge looms.

The proposed development, approved
ncarly in its entircty by the planning com-
nussion on May 13, would involve con-
struction of 2 124-unic assisted living center
for scniors and 12,000 square feet of retail
space. Area residents, many of whom have
long clamored for improvements on the
property, solidly support the plan.

Many others to not. Citing Corte
Madera’s failure to comply with state law
that requires local governments to plan
ahcat for reaching low- and very-low-
income housing goals, Legal Aid of Marin
is prepared to block the Paradise overhaul
in court. ‘The group represents Marin
Family Action, a nonprofit focused on
affordable housing issues.

“The town is way out of compliance,”
says Richard Marcantonio of Legal Aid.

“They've needed o eotrect this for some
time, and they know they've needed to do
it He tefers to nimerons deficiencics in
the town's Lousing element, a planning
documnent sequired under California law tn
ensuec that land-use decisions are made in
accerdance with an area’s affordable hous.
ing nceds. Indeed, Corte Madera's most
recent honsing clement, adopeed in 1989,
was <0 off targer that seate officiais cefuscd
toceruly itin 1990, With no vabid docu-
tment on file, Marcantonio calls for e
dential budding moratorivim unnl changes
arc made. :

For the peridd from 1990 to 1995, he
cxplains, the Association of Bay Arca
Gevernments {ABAG) derermined that
Corte Madera's share of the reginnal nced
for new housing inctuded 140 low- and
very-fow-income nni. According to Legal
Aid and Marin Family Action, nex a single
unit of very-low-income housing has heen
added since the discredited element's
adopdion in 1989,

Although often used generically, the
term ‘affordable housing’ cncompasscs
options available to three distinct income
groups: Very-low-income familics are
defined as thase making 50 percenc or less
of the county median. Low-income fami-
lics carn from 50 to 80 pereent of the same
figure. At the top, mederate-income fami-
lics bring in 80 to 150 percent. As of the
1990 ceasus, Masin's annnad median was 2
hair under $50,000. Taoday it hovers around
$53.000 for a family of three.

It's not that opportunities didn't present
themselves. Two attemprs by the
Ecumenical Association for Housing (EAH),
a San Rafael-based nonprofit builder of
affordabie homes, have been thwarted in the
last decade. An approximartcly 60-home pro-
jectin the late 1980s stalled when the town
enacted a development moratorium.

In 1993, EAL's bid to construct 50 or
more units on the “Habitat™ site near the
Village shopping plaza was similarly
derailed. (At the time, town policymakers
cited a survey of homeowners that indicat-
cd little interest in the project) o tns day,
the site remains an overflow parking lot,
despite a town resolution cxpressly requir-
g that 65 housing units be built there.

Along with civic opposition, Legal Aid's
Marcantonio continues, a major stumbling
block is the incomplete housing clemene,
Amang other shortcomings, it neglects 1o

adecuarely identify potential development

sites. Notably ahsent from the site invento-
ry rejected by the state in 1990 was the
Paradise Shopping Centet lncation. In
addition, however meticulously derived,
the ABAG requirements issued cvery five
years carry no clout.

“The numbers are out there, but there's
no enforcement. ‘There's no teeth,” admits
Dawn Weisz, Marin Family Action's pro-
ject coordinator. But where housing cle-
ments are out of compliance, notes an
Oakland-based affordable housing adver
cate, people have the power.

“It’s only toothless because there's no
state-sponsored enforcement,” says Mike
Rawson of the California Affordable
Housing Law Project. *“Ihe attorney gen-
eral has never taken any steps other than
sending letters. It falls to community
groups and citizens to file 2 suit." Rawson

continued on page 1
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his concerns 1s that he permanently will lcse many members of what he
considers to be the bost overatl jail stafl he's yorked with o his CRevea
et

Lardd also is dreading the hreakup »f her team, which has

learned tno work
wol L tognther.,

She knows that the inmates who remain will be the most dangerous of the lot
and that they will understand how understaffed the jail will be.

"It's certainly going to be more hazardous, " she said.

So July 31 will be a joyous day for inmates who had expected to spend this
summer behind bars, but it will seem like a day of reckoning for many others.

"I think on that day it's going to be hard not to cry," Ladd said.

Davis, Harman Back Medical Marijuana (California NORML

Says Yesterday's 'San Francisco Examiner' Quoted Democratic
Gubernatorial Candidates Gray Davis And Jane Harman

Saying They Would Support City Officials Seeking To Provide
Medical Marijuana In San Francisco)

Date: Sun, 31 May 1998 22:15:53 -0800

To: dpfca@drugsense.orqg, aro@drugsense.org
From: canorml@igc.apc.org (Dale Gieringer)
Subject: DPECA: Davis, Harman Back Med MJ
Reply-To: dpfca@drugsense.org

in a last-minute pitch for swing votes, California gubernatorial
candidates Gray Davis and Jane Harman said they would support city

officials seeking to provide medical marijuana in San Francisco, according
to a report in the S.F Examiner, May 30.

"I'm not in favor of legalizing marijuana,”" explained the

ever-cautious Davis, "On the other hand, I don't believe politics should
interfere with medical judgments.”

Rep. Harman said she would back San Francisco officials "taking

whatever steps they think they need to take,” although she wasn't sure that
it was the right answer for the entire state.

* v

Dale Gieringer (415) 563-5858 // canorml@igc.apc.org
2215-R Market St. #278, San Francisco CA 94114

Minutes Of The Consortium Meeting May 30 1998

(San Francisco Bay Area Activist Summarizes The Monthly Meeting

Of California Medical Marijuana Dispensaries Saturday In Oakland)
From: "ralph sherrow" (ralphkat@hotmail.com)

To: ralphkat@hotmail.com

Subject: Consortium Meeting May 30, 1998

Date: Sun, 31 May 1998 13:24:36 PDT

Minutes of the Consortium Meeting May 30 1998

SENATE HEARINGS UPDATE: Jeff Jones says the Feds say we're illegal.

Bob Ames says the California Medical Association, (CMA) & the Police

30f20 6/4:08 S:58 PMY
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Officers Association, (FOA) want to reschedule Marijuana to schedule 2.
The Feds were dnvited bot they didn't show g,

Lale Celringer says at least they've stopped talking bad about HMJ. Now,
when people talk about MMJ they talk favourable. This is good.

MARIN UPDATE: Lynnette Shaw says she's laid off all but 1 other person
to help her run the operation. On June 2nd the town council will meet to
re-afirm thelr support for the Marin Alliance & MMJ & declare their

opposition to the Feds & their actions. Other supporters include The
Police Chief & the District Attorney.

OAKLAND UPDATE: Jeff Jones says Oakland Police & the Co-op have agreed
on the amount of MMJ a patient can be in possession of. The limits are
48 plants in the budding stage & 48 plants in the vegetative stage. This
overlaps on a 3 month basis because it takes 3 months to grow & harvest.
& because of the understanding that some plants could be male & some
could die. Also the limits of dry MMJ a patient can possess is 1 1/2
lbs. (24 ounces). Also if a garden is discovered by the police you will
have 48 hours to come forward with the documentation needed to show
Patient Status before they turn it in to the proper channel. Once that

is done, the case proceeds as a criminal case. This seems to be very
fair.

Misc. John Odell says we ought to have a slogan saying "WHAT'S SO BAD
ABOUT FEELING GOOD"

DENNIS PERON UPDATE: Since Dennis has been closed the other clubs are )
getting lots of extra Patients. Dennis is trying to get back into the -7

building so he can continue running his Governor Campaign. CCU is in
there too.

MISC: There is an B00 number to call to verify a doctors are real. They
can also verify his or her address.

SAN JOSE UPDATE: Dr. Dennis Augustine says a co-operative structure like
the one in Arcata might work in San Jose, notwithstanding the
transportation issue. He has been working on this for quite some time
now. Ralph Sherrow has volunteered to head this venture. He has the
right qualifications for this job, first, he is a patient, second, he is
a grower & third, he has run several of his own businesses along with
his wife, who he has been married to for 37 years, since january of
1972. Ralph has the backing of the clubs & has an advisory board &
lawyers in place to guide his movements in this endeavour. To quote
Ralph, "It has never been about money". It is about providing MMJ to

patients who can't, for one reason or another, grow their own MMJ in a
"WHITE MARKET" atmosphere.

Next Meeting is scheduled for the last saturday in June. 6-27- 1998 @
lpm. See you there.

Ralph

* W W

From: "ralph sherrow" (ralphkat@hotmail.com)
To: ralphkat@hotmail.com

Subject: Consortium meeting Correction

Date: Mon, 01 Jun 1998 14:16:02 PDT

Subject: Re: Consortium Meeting May 30, 1998
Date: Mon, 01 Jun 1998 12:47:49 -0700

At 01:25 PM 5/31/98 PDT, ralph sherrow wrote:
Minutes of the Consortium Meeting May 30 1998

40f20 6/4/98 5:58 PN
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OAKLAND UPDATE: Jeff Jones says QCakland Police & the Co-op have agreed

lbs. (24 ounces). Also if a garden is discovered by the police you will

have 48 hours to come forward with the documentation needed to show

Fatient Status before they turn it in to the proper channel. Once that

is done, the case proceeds as a criminal case. This seems to be very fair.
Unless you happen to be out of the area on vacation {such as gone

camping or to a festival or seminar for a three-day-weekend), in the hospital
for treatment, or otherwise out of touch. This is not totally fair, but it's
fairly reasonable. The message is, don't leave your plants alone! The message
to law enforcement is if you want to bust someone you know is legal, wait till

they are gone to a seminar for three days, THEN bust the joint just as they
are hitting the highway out of town.

-alan

CORRECTION RALPH SHERROW
MINUTES OF THE CONSORTIUM MEETING MAY 30- 1998

STATE SENATE HEARINGS: Jeff Jones says the FEDS say we're illegal.

Ralph Sherrow says on May 28th the bill to allow funding for
Vasconcellos's bill passed the state senate.

Bob Ames says the California Medical Association (CMA) & the Police
Officers Association (POA) reccomend re-scheduling Marijuana to schedule 2

The FEDS were invited but they didn't show. Kind of a slap in the face or are
they embarrassed.

Dale Geiringer says at least they've stopped talking bad about MMJ. Now,
when people talk about MMJ they talk favorable. This is good.

MARIN ALLIANCE UPDATE: Lynnette Shaw says she's laid off all but 1 other
person to help her run the operation. June 2nd the Town Council will meet to reaffir
their suppert for the Marin Alliance & MMJ & declare their opposition to

the FEDS & their actions. Other supporters include the Chief of Police &
the District Attorney.

OAKLAND UPDATE: Jeff Jones says the Oakland Police & the Co-op have come

to agreement on the amount of MMJ a patient may possess. The limits are 48
plants in the budding stage & 48 plants in the vegetative stage. This
overlaps because of a 3 month grow period & because Jeff made them understand
that some plants could be male & some could die. The limits of dry MMJ is

1 1/2 pounds. (24 ounces). Also if a garden is discovered there will be a 48
hour grace period so patient status can be established. If not established
within 48 hours the MMJ will then be turned over & criminal charges will be

filed. I hope that if you go away you have a friend checking your crop every
day.

MISC.: John Odell says we ought to have a slogan saying "WHAT'S SO BAD
ABOUT FEELING GOOD?"

DENNIS PERON UPDATE: Jeff Jones says since Dennis' club has been closed

the other clubs are getting lots of extra patients. Dennis is trying to get

back into the building so he can continue running for governor. CCUA is in
the building too.

MISC.: There's an 800 number to verify doctors. Jeff Jones has that
number.

SAN JOSE UPDATE: Dr. Dennis Augustine says a co-operative structure like
the one in Arcata might work in San Jose notwithstanding the

5 of 20 6/4/98 S:S8 PN
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MENDOCINQ COUNTY'S
LARGEST NEWSPAPER

Local News

Lake County struggles with pot grant too - Ukiah
pot club eviction withdrawn

By JENNIFER POOLE/The Daily Journal

In Lake County, the Board of Supervisors - like the Mendocino board - voted
3-2 this year to accept the state marijuana eradication grant.

But the Lake County board members, like a majority of the Mendocino County
board, do have misgivings about the program.

A May 26 letter from the Lake County board to each one of the county's state
and federal representatives says the decision to OK the grant was made "with
considerable doubt as to the effectiveness of the program.”

The letter continues: "It is the feeling of this board that the most se-ious
problem in our county is the manufacture, sale and use of hard drugs
(methamphetamine, etc.), and that the funds currently dedicated to the
Marijuana Eradication Program would be much better spent in attempting to
control these hard drugs."

The letter concludes by asking Lake County's elected representatives to
“seriously consider making those changes to current laws and regulations which
would allow Lake County to use this grant money in 2 manner which would
produce far more beneficial results, a decision that would be made with the
advice and discussion with all units of our law enforcement system."

All five board members voted to approve this letter.

"This is the first time the board has written a letter like this," said Supesvisor
Carl Larson, who voted against accepting the grant.

"Probably it will have very little effect, but we feel somewhat good about
expressing our opinion," he said.

"With no change from above, we might as well start making noises from down
here."

Larson said that, unlike in Mendocino County, "nobody shows up to any
extent," when the board considers the marijuana grant.

Nonetheless, he said, his colleagues are afraid of being tagged as "pro-drug"
during their next election campaigns.

"It bugs me," he said. "It's one of those things where if you could have a secret
ballot, we'd get a 5-0 to reject it."

§/30/98 2:08 P!
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"['m too old to run again," he laughed. "I'm going to be 70 at the end of this
term."

[n a more serious tone of voice, Larson said: "Not too many people approve of
the result of drugs, but [ totally disapprove of wasting money the way we do.

"We have one deputy at least who's making better than $70,000 a year (with
overtime due to marijuana eradication).

"[ don't care where the money comes from - it's still all our taxpayer money,
even if it comes from the state.

"We need to change our laws," he continued, "take the profit out of it as much
as possible, and recognize that you can't ban it, and do the best you can.

"And at least tax the heck out of a lot of it, get some money for rehabilitation."

Larson said he also had problems with the general philosophy of funding local
government by grants.

"It's just another instance where the state operates our county business by grant,
with our property taxes that they took away from us.

"They've told us exactly what to do with it, how to spend it, and if you need
money for anything else, tough luck - regardless of the $4.4 billion surplus.”

Larson attended the private meeting on marijuana policy issues hosted by
Mendocino County Supervisors Richard Shoemaker and Charles Peterson in
Ukiah at the end of April.

Mendocino supervisors to talk pot again

In Mendocino County, the matter of the state's letter requesting changes in the
Board of Supervisors' resolution accompanying the eradication grant
application is formally on the agenda next week.

That resolution says eradication of marijuana "is not a reasonable and attainable
goal, and that to attempt this is not a wise use of public funds.”

Supervisor Shoemaker said he took advantage of a previously scheduléd trip to
Sacramento to meet with the Office of Criminal Justice Planning's James Roth,
who wrote the letter.

But, he said, nothing conclusive came out of the meeting.

"I still think things are up in the air," he said. "No decisions have been made."

The supervisors are scheduled to discuss their response to the letter - which has
been requested by June 4 - at 2:15 p.m. on Tuesday.

Cannabis Buyers Club may stay in place

The Ukiah Cannabis Buyers Club officially got served a preliminary injunction
order Wednesday, Executive Director Marvin Lehrman said.

Two U.S. marshals served the order, which enjoins the club from "engaging in

ERG703
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the distribution of marijuana” and "conspiring to violate the Controlled
Substances Act with respect to the manufacture and distribution of marijuana,”
among other things.

But, Lehrman said, the club is still open, and has no plans to close.

"We're continuing and fulfilling our mission," he said. "I don't know what's
next.”

[f it stays open, the club won't have to move, according to Lehrman. He said
that he had worked things out with landlord Joe Schwede, who has decided not
to evict his tenants, after all.

Back to Ukiah Daily Journal News Index
Back to Ukiah Home Page
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Ukjah Daily MENDOCING CCUNTY'S

LARGEST NEWSPAPER
Oou1 :ﬂa} On

Local News

Board begins Prop. 215 process - But backs away
from resolution proposed by Supervisor Peterson

By JENNIFER POOLE/The Daily Journal

Eighteen months after Proposition 215 was passed by California voters, the
Mendocino County Board of Supervisors has directed its Public Health
Department to begin to "identify strategies” to address medical marijuana
issues.

Tuesday's board resolution, passed 4-1, asks Public Health to "work -
cooperatively" with District Attorney Susan Massini and with County Counsel
Peter Klein to convene a medical marijuana meeting.

The resolution, brought to the board by Sth District Supervisor Charles
Peterson, was changed significantly during the course of Tuesday's discussion.

[t originally stated that the board wanted to "facilitate implementation” of an
effective medical marijuana distribution program through the Department of
Public Health, working with a number of other local agencies and interested
parties.

Public Health Administrator Carol Mordhorst told the board she wasn't opposed
to holding such a meeting, but she wasn't sure it was "the best use of the
county's resources.”

"[ don't think I'd be doing my job if I didn't tell you [ don't think it's our highest
priority,” she said.

Mordhorst also said she didn't think that having Public Health actually-operate
any distribution system should be "a foregone conclusion."”

"We're not a dispensary," she said. "We're not a pharmacy.
"Public Health is not in the acute care/urgent care business.”

Mordhorst also told the board her department would need extra funding to put
together such a meeting.

The supervisors' reactions to Peterson's proposal were mixed.

First District Supervisor Michael Delbar read from the court decision stating
that cannabis buyers' clubs didn't qualify as primary caregivers under Prop. 215.

That proposition didn't decriminalize marijuana, Delbar said, and it's up to the
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state Legislature or the people of California - by ballot initiative - to do so., not
the county.

"I would not favor putting our county's limited resources into this etfort that's
changing daily," he said. "I'm not saying [ won't support it on some later datc,
after things shake out on the federal or state (ront.”

Delbar was the lone vote against the resolution.

Third District Supervisor John Pinches, a well-known advocate of legalizing
marijuana, said he didn't want Public Health to be in the business of dispensing
marijuana.

"To just go out there and start a distribution program and wait 'til the feds come
in and bust us - [ don't want no part of that,” he said.

Pinches also said that since he was against spending taxpayers' money on the
war on drugs, "starting another bureaucracy to sell it would be inconsistent with
my position."

Pinches suggested several times that the counties needed "a united voice" to get
the state and federal government to pay attention. -

"Unless we start partnering with other counties that have similar issues, we're
not going to get anywhere," he said.

Fourth District Supervisor Patti Campbell said she was worried about the board
sending "mixed messages" about drug abuse by spending so much time talking
about marijuana.

But, she said, she was willing to support setting up a meeting for an open-ended
discussion.

Second District Supervisor Richard Shoemaker said he'd been looking into
asking the California State Association of Counties to sponsor a workshop on
medical marijuana at its annual meeting in November.

His colleagues supported that idea, and directed him to move forward with it.

After the vote, board members also directed Mordhorst to come back within 60
days with a report on how the meeting process was going.

Supervisor Peterson then withdrew a proposed letter on medical marijuana to
Attorney General Dan Lungren, saying he felt the meetings were a "better
route."

The board did vote 3-2, Delbar and Campbell opposed, to send a letter to the
state Legislature, asking for oversight hearings on marijuana eradication
programs in California.

After the meeting, Ukiah Cannabis Buyers Club Director Marvin Lehrman said
that although he saluted the supervisors' efforts to set up the meetings, he was
"kind of disappointed" with Tuesday's decision.

"They're still talking months and years away," he said. "[ have to be concerned
with today and tomorrow."
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Lehrman said he suspects the federal government will soon be moving to close
the theee cannabis buyers' clubs felt openin Calitornia, heee i Ukiah, in Marin
County and in Oakland.

"The Task FForee has contacted the connty’s Building and Planning Departiient
to get our tloor plans,” he said, as they have in Marin County.

That is standard procedure, Lehrman said, before a raid.

"They keep talking about 'implementing the proposition,™ he said, "but it's not
happening. At least it's not happening for the immediate future.

"And that's why we're here, to supply medical marijuana to those people who
need it now and who may not be alive by the time the boards of supervisors and
the others get it together.”

Back to Ukiah Daily Journal News Index
Back to Ukiah Home Page
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FERANK WL HUNGER
i Assistant Attoriiey General
MICHAEL J. YAMAGUCIII (Cal. SBN 84684)

United States Attorney

DAVID J. ANDERSON

ARTHUR R. GOLDBERG

MARK T. QUINLIVAN (D.C. BN 442782)
U.S. Department of Justice
Civil Division; Room 1048
901 E Street, N.W.
Washington, D.C. 20530
Telephone: (202) 514-3346

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO HEADQUARTERS

UNITED STATES OF AMERICA,
Plaintiff,

V.

CANNABIS CULTIVATOR'S CLUB;
and DENNIS PERON,

Defendants.

AND RELATED ACTIONS

Nos.\/C 98-0085 CRB
C 98-0086 CRB
C 98-0087 CRB
C 98-0088 CRB
C 98-0089 CRB
C 98-0245 CRB

DECLARATION OF
SPECIAL AGENT PETER OTT

I, PETER OTT, do hereby declare and say as follows:

I. I'am a Special Agent with the San Francisco Field Division of the Drug Enforcement

Administration (“DEA"), United States Department of Justice, and have been so employed since

September 1990.

2. As is set forth in my declarations of January 9, 1998, filed in connection with the

government's motions for preliminary injunctions in these related actions, I have received training

from the DEA and Federal Bureau of Investigation in specialized narcotic investigative matters

including, but not limited to, the following: drug interdiction and detection, money laundering

Declaration of Special Agent Peter Ott
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB
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| technigues and schemes, drug identilication, and asset identification and lorleiture. Lhis training

included specialized training in the preparation of narcotic and document scarch warrants {or
residences and businesses. [ also have participated in numerous investigations specifically
involving both the indoor and outdoor manufacture or cultivation of marijuana. In the course of
these investigations, [ have personally participated in the eradication of over 10,000 indoor and
25.000 outdoor marijuana plants, and the arrest of more than 300 individuals for violations of
lederal and state law regarding controlled substances. I also have received specialized training
regarding the techniques used to grow marijuana. Based on my experience and training, I am
lamiliar with the smell and appearance of growing and processed marijuana, as well as the smell
of marijuana when it is burning. I also have participated in the obtaining and/or execution of
over 100 federal and California state warrants to search a particular place or premises for
controlled substances and/or related paraphernalia, indicia, and other evidence of the commission"
of state and/or federal felony violations of law. '

3. On May 21, 1998, acting in an undercover capacity, | approached and entered a
building located at 1755 Broadway Avenue, in Oakland, California, which houses the Oakland
Cannabis Buyers' Cooperative ("OCBC"). After showing an undercover driver's license to a
security guard on the first floor of this building, I was allowed to proceed to the third floor, where
the OCBC is located.

4. Upon entering the OCBC, I observed approximately six television crew teams taking
statements from OCBC club members, and videotaping the distribution of marijuana to four
persons by an individual who identified himself as Jeffrey Jones, the director of the OCBC. In
addition, I observed an additional ten over-the-counter sales of marijuana to individuals by other
OCBC personnel.

5. On May 26, 1998, at approximately 7:00 p.m., I walked through an open field which
was adjacent and to the north of 40A Pallini Lane, in Ukiah, California, the home of the Ukiah

Cannabis Buyer's Club ("UCBC"). I observed at least 10 marijuana plants in this field, which

Declaration of Special Agent Peter Ott
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB -2-
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9
10
1l
12
13
14
5
16
17
18
19
20
21
22
23
24
25
26
27
28

| were dpproxinmely 6 inches in height and were being cultivated in black plastic bags filled with

i sotl.

[ declare under penalty of perjury that the foregoing is true and correct.

7
ﬁg;é;ﬁf(QﬁL

PETER OTT

Executed this{3 day of June 1998

Declaration of Speciat Agemt Peter Ott

Case Nos. C 98-0086 CRI3: C 98-0087 CRY; C 98-0088 CRI -3-
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO HEADQUARTERS

UNITED STATES OF AMERICA,
Plaintiff,

V.

CANNABIS CULTIVATOR'S CLUB;
and DENNIS PERON,

Defendants.

AND RELATED ACTIONS

M’ N’ e’ e’ N N N N e N’ e N N N’

Nos. \/C 98-0085 CRB

C 98-0086 CRB K a
C 98-0087 CRB
C 98-0088 CRB \.

C 98-0089 CRB N\

C 98-0245 CRB \\

DECLARATION OF
SPECIAL AGENT BILL NYFELER

[, BILL NYFELER, do hereby declare and say as follows:

1. [ am a Special Agent with the San Francisco Field Division of the Drug Enforcement

Administration (“DEA™), United States Department of Justice, and have been so employed since

October 1995.

2. Asis set forth in my declarations of January 9, 1998, filed in connection with the

government's motions for preliminary injunctions in these related actions, I have received training

from the DEA, Federal Bureau of Investigation, and the California Narcotic Officers Association,

in specialized narcotic investigative matters including, but not limited to, the following: drug

Declaration of Special Agent Bill Nyfeler
Case Nos. C 98-0086 CRB; C 98-0087 CRDB. C 98-0088 CRB
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mterdiction and detection, money laundering techniques and schemes, drug identification, and
asset identification and forfeiture. This training included specialized training in the preparation of
narcotic and document search warrants for residences and businesses. [ also have participated in
numerous investigations specifically involving both the indoor and outdoor manufacture or
cultivation of marijuana. In the course of these investigations, | have personally participated in
the eradication of over 500 indoor and 5,000 outdoor martjuana plants, and the arrest of more than
50 individuals for violations of federal and state law regarding controlled substances. [ also have
received specialized training regarding the techniques used to grow marijuana. Based on my
experience and training, [ am familiar with the smell and appearance of growing and processed
marijuana, as well as the smell of marijuana when it is burning. [ also have participated in the
obtaining and/or execution of over 50 federal and California state warrants to search a particular
place or premises for controlled substances and/or related paraphernalia, indicia, and other
evidence of the commission of state and/or federal felony violations of law.

3. On May 27, 1998, at approximately 9:30 a.m., [ established surveillance of the Marin
Alliance for Medical Marijuana ("Marin Alliance"), located at 6 Old School Street Plaza, Suite
210, in Fairfax, California. During the next two and one-half hours, [ observed 14 individuals
enter the Marin Alliance. These persons varied in age from the late teens/early twenties to the
elderly. I further observed that, upon exiting the Marin Alliance, several of these individuals
would roll what appeared to be marijuana cigarettes, and smoke the cigarettes directly outside the
club.

4. On May 27, 1998, at approximately 3:10 p.m., I placed a recorded telephone call to the
Ukiah Cannabis Buyer's Club ("UCBC"), at (707) 462-0691, to confirm that the UCBC was
continuing to engage in the distribution of marijuana. The person who answered the phone
identified himself as "Marvin," and stated that, although the UCBC was in receipt of an

injunction, the club was still open for business. "Marvin" also informed me of the business hours

of the UCBC.

Declaration of Special Agent Bill Nyf{eler
Case Nos. C 98-0086 CRB; C 98-0087 CRB,; C 98-0088 CRB -2-
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5. Therealter, at approxinately 3:12 pane b placed avecorded telephone call o the

t Oakland Cannabis Buyers' Cooperative ("OCBC"). at (510) 843-53406, to conlirm that the OCBC

was continuing to engage in the distribution of marijuana. The person who answered the phone
informed me that the OCBC was still open for business, and told me the hours when the club was
open.

6. Thereafter, at approximately 3:15 p.m., I placed a telephone call to the Marin Alliance
at (415) 256-9328, to confirm that the Marin Alliance was still distributing marijuana. Noone
answered the phone. However, a pre-recorded message stated that the Marin Alliance was still
open for business under the "medical necessity defense.” The message also indicated the club's

business hours.

I declare under penalty of perjury that the foregoing is true and correct.

/% 2/

BILINYFELER [/

qTh
Executed this Zﬂ “day of June 1998

Declaration of Special Agent Bill Nyfeler
Case Nos. C 98-0086 CRB; € 98-0087 CRB; C 98-0088 CRB -3-
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UNITED STATES DISTRICT COURT 7
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO HEADQUARTERS

UNITED STATES OF AMERICA,

Plaintiff,

V.

and DENNIS PERON,

Defendants.

)

)

)

)

g

CANNABIS CULTIVATOR'S CLUB,; )
)

)

)

)

AND RELATED ACTIONS )
)

Nos. %3 98-0085 CRB
C.98-0086 CRB
C 98-0087 CRB
C 98-0088 CRB
C 98-0089 CRB
C 98-0245 CRB

DECLARATION OF
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SPECIAL AGENT DEAN ARNOLD

I, DEAN ARNOLD, do hereby declare and say as follows:

\

1. 1'am a Special Agent with the San Francisco Field Division of the Drug Enforcement

Administration (“DEA"), United States Department of Justice, and have been so employed since

July 1996.

2. I have received training from the DEA in specialized narcotic investigative matters

including, but not limited to, the following: drug interdiction and detection, money laundering

techniques and schemes, drug identification, and asset identification and forfeiture. This training

included specialized training in the preparation of narcotic and document search warrants for

Declaration of Special Agent Dean Arnold
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-00838 CRB
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residences and businesses. [Aalso have participated in numerous investigations specitically
involving both the indoor and outdoor manufacture or cultivation of marijuana. In the course of
these investigations, | have personally participated in the eradication of over 8,000 indoor and 500
outdoor marijuana plants, and the arrest of more than 50 individuals for violations of federal and
state law regarding controlled substances. [ also have received specialized training regarding the
techniques used to grow marijuana. Based on my experience and training, [ am familiar with the
smell and appearance of growing and processed marijuana, as well as the smell of marijuana when
it is burning. [ also have participated in the obtaining and/or execution of over 50 federal and
California state warrants to search a particular place or premises for controlled substances and/or
related paraphernalia, indicia, and other evidence of the commission of state and/or federal felony

violations of law.

3. On June 16, 1997, acting in an undercover capacity, [ placed a recorded telephone call
to the Oakland Cannabis Buyers’ Cooperative (*OCBC"), at (510) 843-5346, to confirm that the —
club was still distributing marijuana. An unidentified male answered the telephone and informed
me that the OCBC was open for business and was accepting new members. The unidentified
male also informed me about the requirements of becoming an OCBC members, the hours that the
club was open (11 am. - 1 p.m., and 5 p.m. - 7 p.m.) on that date, and the location of the OCBC,
at 1755 Broadway Avenue, in Oakland.

4. Thereafter, on the same day, I placed a recorded telephone call to the Marin Alliance
for Medical Marijuana (“Marin Alliance”), at (415) 256-9328, to confirm that the Marin Alliance
was still distributing marijuana. An unidentified female answered the telephone by stating,
“Marin Alliance,” and told me what the requirements of becoming a new member of the Marin
Alliance were, and that the club was open that day until “five.”

5. ['then placed a recorded telephone call to ihe Ukiah Cannabis Buyer’s Club (“UCBC"),
at (707) 462-0691, to confirm that the club was still distributing marijuana. An unidentified male

answered the telephone and stated, “UCBC." | asked whether the UCBC was stiil open for

Declaration of Speciat Agent Dean Arnold
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0088 CRB -2-
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business. 0 which the unidentiticd male ashed me i T was a member. Presponded that Fwas ot a
member, to which the unidentified male responded, “We are officially closed.” I then asked if the
UCBC was accepting new members, to which the unidentified male responded, “Why don’t you
come in and show me what you have, medical papers?” [ took this to mean that this individual
was “officially” stating that the UCBC was closed to new members over the telephone, but was
suggesting that [ could become a member if I went to the UCBC and presented medical

documentation.

[ declare under penalty of perjury that the foregoing is true and correct.

Do GM

DEAN ARNOLD

Executed this cf{ day of June 1998

Declaration of Special Agent Dean Arnold
Case Nos. C 98-0086 CRB; C 98-0087 CRB; C 98-0083 CRB -3-
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Telephone: (202) 514-3346

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO HEADQUARTERS

Courtroom of the Hon. Charles R. Breyer

UNITED STATES OF AMERICA, )
) Nos. \k 98-0085 CRB
Plaintiff, ) C 98-0086 CRB
) C 98-0087 CRB
V. ) C 98-0088 CRB
) C 98-0089 CRB
CANNABIS CULTIVATOR'S CLUB; ) C 98-0245 CRB
and DENNIS PERON, )
) [PROPOSED] ORDER
Defendants. )
)
) Date: August 14, 1998
AND RELATED ACTIONS ) Time; 10:00 a.m.
)
ORDER

This matter comes before the Court on Plaintiff's Motion for an Order To Show Cause

Why Non-Compliant Defendants Should Not Be Held in Contempt, and for Summary Judgment, in

Cases Nos. C 98-0086 CP.B; C 98-0087 CRB; and C 98-0088 CRB. Upon consideration of the

foregoing motion and the entire record herein, it is by the Court this __ day of

hereby

{Proposed] Order
Case Nos. C 98-0086 CRB; C 98-0087 CRB; and C 98-0088 CRB

MORRISCH & ECEDRSTEDR o
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CALENDAFEL
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ORDERLED that plaintill's motion be, and the same he cby is, GRANTED; and it is turther

ORDERED that defendants Oakland Cannabis Buyer's Cooperative ("OCBC") and JclTrcy
Jones in Case No. C 98-0088 CRB; defendants Marin Alliance for Medical Marijuana ("Marin
Alliance") and Lynnette Shaw in Case No. C 98-0086 CRB; and defendants Ukiah Cannabis
Buyer's Club ("UCBC"), Cherrie Lovett, Marvin Lehrman, and Mildred Lehrman in Case No. C
98-0087 CRB (collectively the "non-compliant defendants"), shall show cause why they should not

be held in civil contempt of the Court's May 19, 1998, Preliminary Injunction Orders.

CHARLES R. BREYER'
UNITED STATES DISTRICT JUDGE

[Proposed] Order .
Case Nos. C 98-0086 CRB; C 98-0087 CRB; and C 98-0088 CRB -2-

ERB719



26




€0

2
3

~N

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ROBERT A. RAICH (State Bar No. 147515)
1970 Broadway, Suite 1200

Oakland, California 94612
Telephone: (510) 338-0700

GERALD F. UELMEN (State Bar No. 39909)
Santa Clara University

School of Law

Santa Clara, California 95053

Telephone: (408) 554-5729

JAMES J. BROSNAHAN (State Bar No. 34555)
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Telephone: (415) 268-7000
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
V.
CANNABIS CULTIVATOR'’S CLUB, et al,,

Defendants.

AND RELATED ACTIONS.

No. C 98-0085 CRB
C 98-0086 CRB
C 98-0087 CRB
C 98-0088 CRB
C 98-0089 CRB

C 98-0245 CRB

DEFENDANTS’ MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO DISMISS
PLAINTIFF’S COMPLAINT IN CASE
NO. C 98-0088 CRB FOR FAILURE TO
STATE A CLAIM UPON WHICH
RELIEF CAN BE GRANTED

[FED. R. CIV. P. 12(B)(6)]

Date: August 31, 1998
Time: 2:30 p.m.
Courtroom: 8

Hon. Charles R. Breyer

DEFS’ MEM. OF POINTS & AUTH. IN SUPP. OF MOT. TO DisMiss PLNTF'S COMPLAINT IN CASE NO.
C 98-0088 CRB FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
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INTRODUCTION

Defendants Oakland Cannabis Buyers’ Cooperative and Jeffrey Jones submit this
memorandum in support of their motion to dismiss the complaint. The motion is based on two
grounds. First, effective August 12, 1998, defendants Oakland Cannabis Buyers’ Cooperative and
Jeffrey Jones have been “duly authorized officer[s]” of the City of Oakland “lawfully engaged in the
enforcement of” two laws relating to controlled substances — California Health and Safety Code
section 11362.5 and Oakland Ordinance No. 12076 C.M.S. (“Ordinance No. 12076™) These
defendants are immune from liability pursuant to Section 885(d) of Title 21 of the United States
Code. Therefore, this Court must dismiss the complaint against these defendants.

Second, defendants move to dismiss under the Ninth Amendment to the United States
Constitution. The Ninth Amendment, individually and together with the Due Process Clause of the
Fifth Amendment, protects from encroachment by the federal government the fundamental “liberty”
and “life” interests of the defendant cooperatives and their patient-members. The State of California
and the City of Oakland have determined that the right to receive cannabis for medical treatment is
fundamental. Because the federal Controlled Substances Act, as applied to the particular facts here,
infringes upon this fundamental right, and because the government cannot establish a compelling
interest justifying this infringement, this Court should determine that the Controlled Substances Act
is unconstitutional as applied to the Oakland defendants and dismiss the government’s complaint
against them. .

STATEMENT OF FACTS '

In November 1996, 56% of California voters who participated in the state-wide election voted
in support of Proposition 215, the “Medical Use of Marij uana” initiative, known also as the
“Compassionate Use Act of 1996” (the “Act”). This Act made it legal under California law for
seriously ill patients and their primary caregivers to possess and cultivate marijuana for use by the
seriously ill patient if the patient’s physician recommends such treatment. Specifically, the Act
exempts a seriously ill patient and the patient’s primary caregiver from prosecution under California
Health and Safety Code § 11357, relating to the possession of marijuana, and § 11358, relating to the
cultivation of marijuana. See California Health & Safety Code § 1 1362.5(d). The Act expressly

DeFs’ MEM. OF POINTS & AUTH. IN SUPP. OF MOT. To Dismiss PLNTE’s COMPLAINT IN CASE No. 1
C 98-0088 CRB FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
sf-551244 :
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states that “[t]he people of the State of California hereby find and declare that . . . seriously ill
Californians have the right to obtain and use marijuana for medical purposes. . . ." California
Health & Safety Code § 11362.5(b).

The City of Oakland recently expressed its desire to further the purposes of the
Compassionate Use Act of 1996 and to protect the life and liberty interests of its citizens who need
medical cannabis. On July 28, 1998, the City Council of the City of Oakland, California
unanimously passed Ordinance No. 12076 — An Ordinance of the City of Oakland Adding
Chapter 8.42 to the Oakland Municipal Code Pertaining to Medical Cannabis. (A copy of this
Ordinance is attached as Exhibit A to Defendants’ Request For Judicial Notice, filed herewith.) The
City Council’s express purpose in passing the Ordinance was to ensure that seriously ill persons and
their primary caregivers who obtain and use marijuana for medical purposes, on a doctor’s

recommendation, are not criminally prosecuted.

[S]eriously ill Californians have the right to obtain and use marijuana
for medical purposes where that medical use is deemed appropriate and
has been recommended by a physician who has determined that the
person’s health would benefit from the use of marijuana in the
treatment of cancer, anorexia, AIDS, chronic pain, spasticity,
glaucoma, arthritis, migraine, or any other illness for which marijuana
provides relief. . . . [P]atients and their primary caregivers who obtain
and use marijuana for medical purposes upon the recommendation of a
physician [should not be] subject to criminal prosecution or sanction.

Ordinance No. 12076, Section 1.A. (quotations and citations omitted).

The Oakland Ordinance provides “immunity to medical cannabis provider associations
pursuant to Section 885(d) of Title 21 of the United States Code . .. ." Ordinance No. 12076,
Section 1.D. Section 3 of the Oakland Ordinance provides that the City Manager shall designate one

or more entities as medical cannabis provider associations as follows:

The City of Oakland hereby establishes a Medical Cannabis
Distribution Program. Such program shall be administered by medical

. cannabis provider associations. The City Manager shall designate one
or more entities as a medical cannabis provider association. Any
designated medical cannabis provider association shall enforce the
provisions of this Chapter, including enforcing its purpose of insuring
that seriously ill Californians have the right to obtain and use marijuana
for medical purposes. For the purposes of this Chapter only, a medical
cannabis provider association, and its agents, employees and directors

~ while acting within the scope of their duties on behalf of the
association, shall be deemed officers of the City of Oakland.

DeFs’ MEM. OF POINTS & AUTH. IN SUPP. OF MOT. To Dismiss PLNTF’s COMPLAINT IN CAse No. 2
C 98-0088 CRB FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
sf-551244

ERG725



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Ordinance No. 12076, Section 3.

On August 12, 1998, the Oakland City Manager designated the Oakland Cannabis Buyers’
Cooperative as a medical cannabis provider association pursuant to Section 3 of Ordinance
No. 12076. (A copy of this designation is attached as Exhibit B to Defendants’ Request For Judicial

Notice. filed herewith.)

ARGUMENT

L THIS COURT MUST DISMISS THE GOVERNMENT’S COMPLAINT
AGAINST THE OAKLAND CANNABIS BUYERS’ COOPERATIVE AND
JEFFREY JONES BECAUSE THESE DEFENDANTS ARE STATUTORILY
IMMUNE FROM CIVIL OR CRIMINAL LIABILITY.

The Oakland City Council recently passed a City Ordinance authorizing the Oakland City
Manager to designate a medical cannabis provider association and its agents, employees, and
directors as city officers duly authorized to enforce the City Ordinance and California Health and
Safety Code Section 11362.5. On August 12, 1998, the Oakland City Manager so designated the
Oakland Cannabis Buyers’ Cooperative and Jeffrey Jones. As a result, these defendants are immune
from liability pursuant to 21 U.S.C. § 885(d). Their cases should therefore be dismissed. See, e.g.,
Martinez v. Newport Beach City, 125 F.3d 777, 780 (5th Cir. 1997) (affirming dismissal for failure to
state a claim as a result of defendant’s immunity); Garcia v. Williams, 704 F. Supp. 984, 1004, 1005
(N.D. Cal. 1988) (motion to dismiss for failure to state a claim lies where a complaint is brought
against defendants who have immunity from liability).

The Federal Controlled Substances Act provides immunity to federal, state, and local officials

from any civil or criminal liability as follows:

no civil or criminal liability shall be imposed by virtue of this
subchapter upon any . . . duly authorized officer of any State, territory,
political subdivision thereof, the District of Columbia, or any
possession of the United States, who shall be lawfully engaged in the
enforcement of any law or municipal ordinance relating to controlled

. substances.

21 U.S.C. § 885(d). On July 28, 1998, the Oakland City Council enacted an Ordinance to further the

purposes of the Compassionate Use Act of 1996, codified at California Health and Safety Code

DeFs’ MEM. OF POINTS & AUTH‘. IN Supp. OF MOT. To DisMiss PLNTF’S COMPLAINT IN CASE No. 3
C 98-0088 CRrB FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
sf-551244
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section 11362.5, and to provide immunity t0 designated medical cannabis providers pursuant to

21 U.S.C. § 885(d).! The Ordinance states that “[t]he City of Oakland supports the use of medical
cannabis in accordance with the Compassionate Use Act of 1996.” Ordinance No. 12076,

Section 1.A. It further states that its purpose “is to recognize and protect the rights of qualified
patients, their caregivers, physicians, and medical cannabis provider associations, and to ensure
access to safe and affordable medical cannabis. . . .7 Ordinance No. 12076, Section 1.C. Finally, the
Ordinance specifies that “[a]n additional purpose of this Chapter is to provide immunity to medical
cannabis provider associations pursuant to Section 885(d) of Title 21 of the United States Code ... ."
Ordinance No. 12076, Section 1.D.

In order to further the purposes of the Compassionate Use Act, Section 3 of the Oakland
Ordinance authorizes the City Manager to designate one or more entities as medical cannabis
provider associations. Section 3 further provides that a designated medical cannabis provider
association and its agents, employees and directors “shall be deemed officers of the City of Oakland”
and “shall enforce the provisions of this Chapter, including enforcing its purpose of insuring that
seriously ill Californians have the right to obtain and use marijuana for medical purposes.”
Ordinance No. 12076, Section 3. Thus, an entity designated by the Oakland City Manager as a
medical cannabis provider association is by definition “lawfully engaged in the enforcement of [a]
law or municipal ordinance relating to controlled substances,” 21 U.S.C. § 885(d)y—indeed enforcing
both section 11362.5 of the California Health & Safety Code and Oakland Ordinance No. 12076.°
This same association and its director are therefore immune from liability pursuant to 21 U.S.C.

§ 885(d).

! A Court deciding a motion to dismiss for failure to state a claim may consider the complaint
and any matter that is properly the subject of judicial notice. MGIC Indem. Corp. v. Weisman,
803 F.2d 500, 504 (9th Cir. 1986) (court may take judicial notice of official records and reports
without converting Rule 12(b)(6) motion into Rule 56 motion for summary judgment); Mack v. South
Bay Beer Distributors, Inc., 798 F.2d 1279, 1282 (Sth Cir. 1986) (same).

2 «Enforcement” has been defined as “[t]he act of putting something such as a law into
effect.” Black’s Law Dictionary 528 (6th ed. 1990).
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On August 12, 1998, the Oakland City Manager designated the Oakland Cannabis Buyers’
Cooperative as a medical cannabis provider association pursuant to Section 3 of Ordinance
No. 12076. Accordingly, the Oakland Cannabis Buyers’ Cooperative and its “agents, employees,
and directors” have been duly authorized officers of the City of Oakland “lawfully engaged in the
enforcement of” section 11362.5 of the California Health & Safety Code and Oakland Ordinance
No. 12076 — both “law(s] . . . relating to controlled substances[,]” pursuant to 21 U.S.C. § 885(d).
Thus, defendants Jeffrey Jones and the Oakland Cannabis Buyers’ Cooperative are immune from
civil or criminal liability. 21 U.S.C. § 885(d).

IL. THE CONTROLLED SUBSTANCES ACT IS UNCONSTITUTIONAL UNDER
THE FIFTH AND NINTH AMENDMENTS AS APPLIED TO THE OAKLAND
DEFENDANTS.

Both the people of the State of California, through its legislative initiative process resulting in
the enactment of Health and Safety Code Section 11362.5, and the people of the City of Oakland,
through unanimous vote by its City Council resulting in the passage of City Ordinance No. 12076,
have unequivocally identified a patient’s right to medical cannabis as a “‘ fundamental right([] and
liberty interest[ ].”” Memorandum and Order dated May 13, 1998 (“Mem. Op. & Order”) at 21
(citing Washington v. Glucksberg, __US. __, 117 S.Ct. 2258, 2267 (1997)). See California Health
& Safety Code § 11362.5; Oakland Ordinance No. 12076, Section 1.A. As such, the Fifth and Ninth
Amendments to the United States Constitution protect the right to medical cannabis for seriously ill
patients from infringement by the federal government.

The Fifth Amendment provides that “[n]o person shall . . . be deprived of life, liberty, or
property, without due process of law. . ..” U.S. Const., Amdt. 5. All patient-members of the
defendant cooperatives have a fundamental right to medical cannabis based upon the “liberty”
interest specified in the Due Process Clause. Moreover, those patients whose lives depend on access
to medical cannabis have the additional fundamental right based upon their right to “life” guaranteed

by the same Clause. The Ninth Amendment guarantees these same rights to the patients.
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A. Patient-Members Have A Fundamental Liberty Interest In Medical
Cannabis.

As discussed more fully in Defendants’ Memorandum In Opposition To Plaintiff’s Motion To
Show Cause, And For Summary Judgment, the government’s application of the Controlled
Substances Act to the distribution of medical cannabis violates the substantive due process rights of
defendants’ patient-members to be free from unnecessary pain, to receive palliative treatment for a
painful medical condition, to care for oneself and to preserve one’s own life. As this Court
recognized, defendants are entitled to present evidence of this defense in a contempt trial. Mem. Op.
& Order at 23.

Tﬁe United States Supreme Court has established that individuals are protected under the Due
Process clauses of the Fourteenth and Fifth Amendments from state or federal infringement upon
their “fundamental liberty interests.” As Justice Rehnquist recently described in Washington v.

Glucksberg, __U.S. __, 117S.Ct. 2258 (1997).

The Due Process Clause guarantees more than fair process, and the
“liberty” it protects includes more than the absence of physical
restraint . . . . The Clause also provides heightened protection against
government interference with certain rights and liberty interests.

Glucksberg at 2267 (citations omitted). In applying substantive due process analysis, the Chief
Justice in Glucksberg explained that where a fundamental liberty interest is involved, government
action must be “narrowly tailored to serve a compelling [government] interest.” /d. at 2268.

In Planned Parenthood of Southeastern Pennsylvania v. Cc.zsey, 505 U.S. 833 (1992), the
Supreme Court recognized a woman’s fundamental liberty interest to control her own body. The
Court’s description of this interest applies no less forcefully in the context of a patient’s right to be
free from pain and discomfort, and to maintain the ability to eat food or to retain vital medication
without vomiting.

We conclude, however, that the urgent claims of the woman to retain
the ultimate control over her destiny and her body, claims implicit in
the meaning of liberty, require us to [derive a specific rule from a
general standard in the Constitution.] Liberty must not be extinguished
for want of a line that is clear. And it falls to us to give some real
substance to the woman’s liberty to determine whether to carry her
pregnancy to full term.

DEFs’ MEM. OF POINTS & AUTH. IN SUPP. OF MOT. To DisMiss PLNTF's COMPLAINT IN CASE NO. 6
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Id at 869. It is just this patiem-mernber’s right to «retain the ultimate control over her destiny and
her body” that is “implicit‘in the meaning of liberty,” and that therefore must be protected from
infringement by the federal government absent a compelling state interest. ld

The Ninth Amendment operates independently of the Due Process Clause to protect rights
retained by the people from arbitrary encroachment by the federal government. It provides that “the
enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others
retained by the people.” U.S. Const,, Amdt. 9. While “[i]t is tempting, as a means of curbing the
discretion of federal judges, to suppose that liberty encompasses no more than those rights already
guaranteed to the individual against federal interference by the express provisions of the first eight
Amendments to the Constitution . . . [,] [the Supreme] Court has never accepted that view.” Casey,
505 U.S. at 847. See also Griswold v. Connecticut, 381 U.S. 479, 488-96 (1965) (Goldberg, J.,

concurring). The Supreme Court continued in Casey:

It is a promise of the Constitution that there is a realm of
personal liberty which the government may not enter. .. .

Neither the Bill of Rights nor the specific practices of States at
the time of the adoption of the Fourteenth Amendment marks the outer
limits of the substantive sphere of liberty which the Fourteenth
Amendment protects. See U.S. Const., Amdt. 9. As the second Justice
Harlan recognized: “[T]he full scope of the liberty guaranteed by the
Due Process Clause cannot be found in or limited by the precise terms
of the specific guarantees elsewhere provided in the Constitution. This
‘liberty’ is not a series of isolated points pricked out in terms of the
taking of property; the freedom of speech, press, and religion; the right
to keep and bear arms; the freedom from unreasonable searches and
seizures; and so on. It is a rational continuum which, broadly speaking,
includes a freedom from all substantial arbitrary impositions and
purposeless restraints, . . . and which also recognizes, what a reasonable
and sensitive judgment must, that certain interests require particularly
careful scrutiny of the state needs asserted to justify their abridgment.”

Id. at 847-48 (citing Poe v. Ullman, 367 U.S. 497, 543 (1961) (Harlan, J., dissenting from dismissal
on jurisdictional grounds). For the reasons set forth above and in Defendants’ Memorandum In
Opposition to Plaintiff’s Motion To Show Cause, the “federal interference” with patients’ proven

rights to palliative treatment, to be free from pain, and to life-sustaining nutrients and medication
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cannot survive such scrutiny.” Because the government cannot establish the necessary compelling
governmental interest in prohibiting the use of medical cannabis, the Court should declare the
Controlled Substances Act unconstitutional as applied to the Oakland defendants and dismiss the
complaint.

B. Many Patient-Members Have A Fundamental Life Interest In Medical
Cannabis.

The Due Process Clause of the Fifth Amendment, together with the Ninth Amendment,
additionally protects the “life” of many of the patient-members of the defendant medical cannabis
cooperatives, in addition to their “liberty,” to the extent their very lives depend on availability of
medical cannabis. “It cannot be disputed that the Due Process Clause protects an interest in life . . .’
Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 281 (1990). The Controlled Substances
Act therefore is unconstitutional as applied to those patient-members of the Oakland Cooperative
who, but for their access to medical cannabis, would die. Because defendants serve a vital function
in preserving their patient-members’ lives, this Court should find the Act unconstitutional as applied

to the defendants and dismiss the complaint.

3 See; e.g., Andrews v. Ballard, 498 F. Supp. 1038, 1048 (S.D. Tex. 1980) (“the decision to
obtain or reject medical treatment . . . is both personal and important enough to be encompassed by
the right of privacy™); Doe v. Bolton, 410 U.S. 179, 213 (1973) (Douglas, J., concurring) (“[Tlhe
freedom to care for one’s health and person” is constitutionally protected); Washington v.
Glucksberg, _ U.S. _,117S.Ct. 2258, 2311 (1997) (Breyer, J., concurring) (recognizing core
liberty interest in avoiding unnecessary and severe physical suffering).

L)
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For all of the foregoing reasons, this Court should dismiss the government’s complaint against

CONCLUSION

the Oakland Cannabis Buyers’ Cooperative and Jeffrey Jones.

Dated: August 13, 1998

JAMES J. BROSNAHAN
ANNETTE P. CARNEGIE
ANDREW A. STECKLER
CHRISTINA KIRK-KAZHE

MORRISON & FOERSTER tip
By: WW / gm M
7 Annette P. Carnegie

Attorneys for Defendants
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COOPERATIVE AND JEFFREY JONES
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INTRODUCTION

By its motion, the government asks this Court to take the extraordinary step of summarily
determining, without evidence, a hearing, or a jury, that defendants are guilty of violating the Court’s
Preliminary Injunction Order. The Constitution requires more, however. Before the government can
obtain a show cause hearing, much less a finding of contempt, it must present a prima facie case,
based at least upon clear and convincing evidence, of acts which constitute contempt. The
government has failed to do so, and this Court should decline to issue an order to show cause.

The Court need not reach the issues raised by the government’s motions, however. On
July 28, 1998, the Oakland City Council passed an ordinance pertaining to medical cannabis. This
ordinance provides immunity to defendants Jones and the Oakland Cannabis Buyers® Cooperative
from federal civil or criminal liability. The case against these defendants is moot and should
dismissed.

If, however, the Court deems it appropriate to set this matter for a show cause hearing, the
defendants are entitled to a jury trial. The Court already has stated, and the government does not
dispute, that a contempt trial should be by jury. Seeking to avoid that jury, the government now
claims that there are no disputed issues of material fact concerning defendants’ alleged contempt.
Given this Court’s explicit recognition that the “specific facts and circumstances” surrounding the
alleged distribution of medical cannabis to patient-members must be examined, a summary
determination of contempt cannot be made. Defendants are entitled to present their case to a jury.
For this reason, the government’s summary judgment motion must be denied.

Defendants believe that they have taken all reasonable steps to comply with this Court’s
Preliminary Injunction Order. This Court specifically recognized, and defendants sincerely believe,
that the alleged distribution of medical cannabis to particular patients under particular sets of

circumstances is subject to several defenses. Defendants thus are entitled to a hearing where a jury
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mav determine for itself whether defendants have disobeyed this Court’s Preliminary [njunction

Order.'
STATEMENT OF FACTS AND PROCEEDINGS

A. The Court’s Order

On May 19, 1998, this Court issued a Preliminary Injunction Order (“Order™). The Order
enjoined defendants from engaging in the manufacture or distribution of marijuana, or the possession
of marijuana with the intent to manufacture and distribute marijuana, from using the premises for
these purposes, and from conspiring to do the same—in violation of 21 U.S.C. §§ 841(a)(1), 846, and
856. Order at § 1-3.

This Court's Memorandum and Order explicitly contemplated a jury trial to determine the
validity of any subsequent allegations that the injunction had been violated. The Court stated: “(i]f
the Court issues an injunction, defendants have a right to a jury in any proceeding in which it is
alleged that they have violated the injunction.” Memorandum and Order dated May 13, 1998
(“Mem. Op. & Order”) at 24 (emphasis added).

This Court specifically stated that the defendants may raise, at a jury trial, several defenses to
any possible future allegations of contempt — including the medical necessity defense, a substantive

due process defense, and the joint users defense. As to medical necessity, the Court stated:

The Court is not ruling, however, that the defense of necessity is
wholly inapplicable to these lawsuits. If a preliminary or permanent
injunction is granted, and the federal government alleges that
defendants have violated the injunction, there will be specific facts and
circumstances before the Court from which the Court can determine if
the jury should be given a necessity instruction as a defense to the
alleged violation of the injunction. As such facts are not presently
before the Court, it is premature for the Court to decide whether such a
defense is available.

! For the reasons stated in this memorandum and also in their separately filed Memorandum
In Opposition To Plaintiff’s Ex Parte Motion To Modify May 19, 1998 Preliminary Injunction
Orders, defendants also request that the government’s motion to modify the Preliminary Injunction be
denied.
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Id. at 21 (emphasis added). This Court further recognized that a substantive due process defense
might be available “in a contempt proceeding where the trier of fact is presented with a particular
transaction to a particular patient under a particular set of facts.” Id. at 23 (emphasis added).
Finally, the Court cautioned “that it is not ruling that defendants are not entitled to [a joint users]
defense at trial or in a contempt proceeding for violation of a preliminary or permanent injunction or
that defendants could not as a matter of law defeat a motion for summary judgment with evidence of
mere possessioﬁ.” Id at 18-19.

B. The City of Oakland Ordinance

Since this Court’s May 19, 1998 Order, the Oakland City Council has enacted an ordinance
which renders the government’s case against the Oakland Cannabis Buyers’ Cooperative and Jeffrey
Jones moot. On July 28, 1998, the City Council of the City of Oakland unanimously passed “An
Ordinance of the City of Oakland Adding Chapter 8.42 to the Oakland Municipal Code Pertaining to
Medical Cannabis” (“Ordinance”). The Ordinance was passed to “ensure that seriously ill
Californians have the right to obtain and use marijuana for medical purposes” and to “ensure that
patients and their primary caregivers who obtain and use marijuana for medical purposes . . . are not
subject to criminal prosecution or sanction.” Ordinance, Section 1.A. The Ordinance also provides
“immunity to medical cannabis provider associations pursuant to Section 885(d) of Title 21 of the
United States Code . . . .” Ordinance, Section 1.D.2 _

Pursuant to the Ordinance, the City of Oakland has established a Mediéal Cannabis
Distribution Program. On August 12, 1998, the City Manager designated the Oakland Cannabis
Buyers’ Cooperative a “medical cannabis provider association’’ authorized to enforce the Ordinance.

As such, the Oakland defendants are by definition “lawfully engaged in the enforcement of”

2 21 U.S.C. § 885(d) provides:

no civil or criminal liability shall be imposed by virtue of this
subchapter upon any . . . duly authorized officer of any State, . . .
political subdivision thereof, . . . who shall be lawfully engaged in the
enforcement of any law or municipal ordinance relating to controlled
substances.
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California Health & Safety Code § 11362.5 and the Ordinance, “law(s]. .. relating to controlled
substances[ ]". 21 U.S.C. § 885(d). They are immune from civil and criminal liability and their
cases, therefore, should be dismissed.’

C. The Government’s Contempt Allegations

The government’s current motions seek a summary finding of contempt. The government has
failed to allege, however, the evidence of “specific facts and circumstances” and “a particular
transaction to a particular patient under a particular set of facts” contemplated by this Court. Instead.
the government has submitted a series of conclusory affidavits, completely lacking in factual support,
to support its request for a summary finding of contempt.* These allegations are fatally deficient and
cannot be relied upon to initiate contempt proceedings.

ARGUMENT

L. THIS COURT SHOULD DENY THE GOVERNMENT’S REQUEST FOR AN
ORDER TO SHOW CAUSE BECAUSE THE CONCLUSORY ALLEGATIONS
OF CONTEMPT ARE FATALLY DEFICIENT.

To make a prima facie showing of contempt the government “must demonstrate that the
alleged contemnor violated the court’s order . . . .” Go-Video, Inc. v. Motion Picture Ass'n of
America, 10 F.3d 693, 695 (9th Cir. 1993). In a civil contempt proceeding, this proof of contempt
must be by clear and convincing evidence. /d. In a criminal contempt proceeding, the proof of
contempt must be beyond a reasonable doubt. United States v. Powers, 629 F.2d 619, 626 n. 6 (9th
Cir. 1980) Regardless of whether these proceedings are viewed as civil or criminal (See Section III
infra) the government has failed to meet its burden of proof.

The government’s moving papers fail to comply with the minimal procedural requirements

for contempt proceedings set forth in Federal Rule of Criminal Procedure 42(b). Powers, 629 F.2d at

? Defendants have filed a separate motion to dismiss concerning the immunity provided by
the Ordinance. For the reasons stated in that motion, and incorporated by reference herein, the Court
should dismiss the case as moot.

* Defendants have submitted concurrently herewith their objections and motion to strike the
affidavits supporting the government’s motions for the order to show cause and for summary
judgment.
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624. This Rule requires not only a reasonable time for the preparation of a defense. but also notice of
the “essential facts constituting the criminal contempt charged. . .." Fed. R. Crim. P. 42(b). “The
purpose of notice is to inform the contemnor of the nature of the charge and enable the contemnor to
prepare a defense.” Powers, 629 F.2d at 625. Such notice is necessary in contempt proceedings
because “reasonable notice of a charge and an opportunity to be heard in defense before punishment
is imposed are basic in our system of jurisprudence.” Taylor v. Hayes, 418 U.S. 488, 498-99 (1974)
(emphasis added) (requiring notice of “specific charges” in contempt proceedings). This Court itself
noted that in any contempt proceeding in this case, the government would present “specific facts and
circumstances.” Mem. Op. & Order at 21.

The government’s contempt allegations fail to satisfy the specificity and notice requirements
of Rule 42(b) and this Court’s Order. The government’s only “evidence” consists of four conclusory
and speculative declarations. For example, the Declaration of Mark T. Quinlivan does not cite any
specific instance of an alleged violation of the Order. The Declaration of Peter Ott, Jr. opines without
evidentiary foundation that he witnessed the distribution of marijuana. Neither Special Agent
Nyfeler, nor Special Agent Amold, who also submitted declarations, observed any alleged
distribution or sale of anything at the defendant cooperatives.

Because the government’s allegations are vague and conclusory, neither the Court nor the
defendants know who is alleged to have purchased medical cannabis and when (other than the date)
they are alleged to have done so. Defendants also are unable to rebut the government’s vague and
conclusory allegations for fear of criminal prosecution. Defendants thus cannot properly defend
themselves against the government’s charges. Because the government’s declarations fail to comply
with basic evidentiary standards, they cannot be relied upon, and do not provide a basis to issue an

Order to Show Cause.

IL. DEFENDANTS ARE IN GOOD FAITH AND SUBSTANTIAL COMPLIANCE
WITH THE COURT’S ORDER.

In this Circuit, a party should not be held in contempt if its action “appears to be based on a
good faith belief and reasonable interpretation of the [court’s order].” Go-Video, Inc., 10 F.3d at 695

(citations and quotations omitted). Moreover, “[s]ubstantial compliance with a court order . . . is
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[also] a defense to an action for civil contempt.™ General Signal Corp. v. Donallco. Inc.. 787 F.2d
1376, 1379 (Sth Cir. 1986); Go-Video, 10 F.3d at 695. Defendants believe that the Oakland
Ordinance also precludes a finding of contempt for the reasons stated in its separately filed Motion to
Dismiss, and renders the government’s case moot. If this Court finds, however, that the government
has met its burden of establishing that defendants are in contempt of the Order, then defendants must
be allowed to present detailed evidence that they are in good faith and substantial compliance with
the Order. They rely on at least three defenses, specifically left open by this Court, to exempt
themselves from liability for any acts alleged to violate 21 U.S.C. §§ 841, 846, and 856 and the
Order. These defenses include medical necessity, substantive due process, and the joint users

defenses.

A. Defendants Are Not In Contempt Because Any Cannabis They Distribute
Is A Medical Necessity To Their Members.

The medical necessity defense includes the following elements: “(1) [defendants] were faced
with a choice of evils and chose the lesser evil; (2) [defendants] acted to prevent imminent harm;

(3) [defendants] reasonably anticipated a direct causal relationship between their conduct and the
harm to be averted; and (4) [defendants] had no legal alternatives to violating the law.” Unirted
States v. Aguilar, 883 F.2d 662, 693 (9th Cir. 1989), cert. denied, 498 U.S. 1046 (1991). The
medical necessity defense is a specialized application of the common law defense of necessity
available in federal prosecutions. 1 LaFave & Scott, Substantive Criminal Law, § 5.4(c)(7), pp. 631-
33 (1986). Thus, contrary to the government’s contention, medical necessity is available in
prosecutions for marijuana distribution or possession as a corollary of the common law defense of
necessity, and presents a factual question for the jury to determine in a particular case.

Defendants can establish each element of the medical necessity defense at trial. First, they are
faced with a choice of evils. Cannabis cooperative members suffer from debilitating and deadly
diseases, including cancer, AIDS, and glaucoma. See Declarations of Kenneth Estes, Yvonne
Westbrook, David Sanders. Cannabis provides relief in numerous respects, including as a pain
reliever, an anti-nauseant, and as an appetite stimulant. See e.g. Estes Declaration § 7-10. For many

patient-members, such as those experiencing debilitating pain, undergoing chemotherapy or
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experiencing AIDS-related conditions, medical cannabis saves their lives. See e.g. Estes Declaration.
Westbrook Declaration, Sanders Declaration.

Second, supplying cannabis to patient-members is necessary to avert severe pain, blindness,
or imminent and life-threatening harm. Defendants believe that without medical cannabis, these
members cannot survive their debilitating illnesses. See e.g. Estes Declaration, Westbrook
Declaration, Sanders Declaration.

Third, there is clearly a direct causal relationship between defendants’ supplying medical
cannabis and the harm they seek to avert. Defendants can show that medical cannabis in fact
alleviates the life-threatening symptoms of cooperative members. See e.g. Estes Declaration, Sanders
Declaration, Westbrook Declaration.

Finally, defendants can show that there are no legal alternatives to the distribution of medical
cannabis. Specifically, defendants can show that (1) their members have no legal or safe altenative
to acquire medical cannabis from other sources; (2) other drugs do not work or they are not nearly as
effective; and (3) a rescheduling petition already has been submitted to the relevant administrative
agency; the Court has recognized the futility of awaiting a decision on that petition. Mem. Op. &
Order at 20.

The government argues, however, that this Court should deny the defendants the right to
present evidence concerning their medical necessity defense. In support of its argument, the
government contends that (a) the medical necessity defense cannot be raised in contempt
proceedings, (b) the Controlled Substances Act precludes the medical necessity defense, and (c) the
medical necessity defense is inapplicable to the defendants’ alleged conduct.

None of the government’s arguments establish that the defendants are precluded from
presenting at trial evidence of medical necessity. Moreover, because the defense requires an
examination of sharply contested factual issues, the validity of the medical necessity defense cannot

be determined in a summary proceeding and must be decided by a jury.
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1. Defendants Are Entitled To Assert The Medical Necessity Defense
In These Contempt Proceedings.

This Court already has recognized that the defense of medical necessity would be available in
any proceedings alleging a violation of the Court’s order:

If a preliminary or permanent injunction is granted, and the federal
government alleges that defendants have violated the injunction, there
will be specific facts and circumstances before the Court from which
the Court can determine if the jury should be given a necessity
instruction as a defense to the alleged violation of the injunction.

Mem. Op. & Order at 21. The government has conveniently ignored this aspect of the Court’s Order
and now contends that defendants cannot raise the medical necessity defense in these proceedings.
Gov't’s Mot. at 13.

None of the government’s cited cases hold that the medical necessity defense is unavailable in
contempt proceedings. Gov’t’s Mot. at 13 (citing Local 28 of the Sheet Metal Workers Intern.
Assoc. v. Equal Employment Opportunity Comm., 478 U.S. 421, 441 (1986)); Walker v. City of
Birmingham, 388 U.S. 307, 315-20 (1967); Maggio v. Zeitz, 333 U.S. 56, 69 (1948); United States v.
United Mine Workers, 330 U.S. 258, 303 (1947). These cases simply recognize the principle that a
contempt proceeding does not open for reconsideration the legal or factual basis of the order alleged
to have been disobeyed. Maggio, 333 U.S. at 69 citing Mine Workers; Local 28,478 U.S. at 441
citing Maggio and Walker. None of these cases address the issue here, which is whether defendants
are in fact in contempt for violation of the Order.’

The government also ignores the numerous decisions that recognize the availability of the
medical necessity defense in prosecutions concerning marijuana. United States v. Burton, 894 F.2d
188 (6th Cir. 1990), the only published federal case to consider the defense of medical necessity in

connection with the use of marijuana, did not question the applicability of the defense. Rather, the

5 The other cases cited by the government do not question the applicability of the necessity
defense in contempt proceedings, but rather hold that the defense had not been established.
Morgan v. Foretich, 546 A.2d 407, 411 (D.C. 1988), cert. denied, 488 U.S. 1007 (1989) (appellant
failed to establish potential harm from compliance with court order) and Commonwealth v. Brogan,
415 Mass. 169, 175, 612 N.E.2d 656 (1993) (insufficient evidence to warrant submission of necessity
defense to jury).
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Court concluded that defendant had failed to establish one element of the defense. [d. at 191. See
also United States v. Randall, 104 Daily Wash.L Rptr. 2249, 2252 (D.C. Super. 1976) (glaucoma
patient successfully asserted medical necessity defense to a charge of marijuana possession); State v.
Hastings, 801 P.2d 563, 565 (Idaho 1990) (defendant presented a legitimate defense of medical
necessity in marijuana prosecution; trier of fact would determine whether the elements had been
met); State v. Diana, 604 P.2d 1312, 1316-17 (Wash. App. 1979) (medical necessity is encompassed
in the common law defense of necessity and applies in the context of possession of marijuana; case
remanded to allow trier of fact to determine whether defense established); State v. Bachman,

595 P.2d 287, 288 (Hawaii 1979) (medical necessity could be asserted as a defense to a marijuana
charge in a proper case); Jenks v. State of Florida, 582 So0.2d 676, 677 (Fla. Dist. Ct. App.), review
denied, 589 S0.2d 292 (Fla. 1991) (medical necessity defense applied to charge of possession of
marijuana and was established by defendants); and People v. Trippet, 56 Cal. App. 4th 1532, 1538,
review denied, 1997 Cal. LEXIS 8225 (1997) (assumed validity of medical necessity defense).

2, The Controlled Substances Act Does Not Preclude The Defense Of
Medical Necessity.

It is well established that common-law defenses may be raised as defenses to a statutory
crime. United States v. Newcomb, 6 F.3d 1129, 1134 (6th Cir. 1993) (holding necessity defense
available to defendant charged with violations of federal firearm possession statutes). As the

Newcomb court explained:

[United States v. Bailey, 444 U.S. 394 (1980),] teaches that Congress’s
failure to provide specifically for a common-law defense in drafting a
criminal statute does not necessarily preclude a defendant charged with
violating that statute from relying on such a defense. This conclusion is

unassailable; statutes rarely enumerate the defenses to the crimes they
describe. . . .

Newcomb, 6 F.3d at 1134.

State courts also have held, consistent with Newcomb and Bailey, that the defense of medical
necessity in cannabis possession cases is not precluded by the fact that the state legislature may have
placed cannabis in a category analogous to Schedule I of section 812 of the Federal Controlled

Substances Act. For example, in Jenks, the court of appeal reversed a lower court decision to
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preclude the defense of medical necessity in a case involving marijuana cu.ltivation and possession of
drug paraphemnalia. The Jenks court ruled that the defense should have been allowed even though the
Florida legislature had placed marijuana on its Schedule [, which is analogous to Schedule [ of
section 812. The court concluded: “the defense [of medical necessity] was recognized at common
law and that there has been no clearly expressed legislative rejection of such defense.” /d. at 678.
The court continued, “It is well-established that a statute should not be construed as abrogating the
common law unless it speaks unequivocally, and should not be interpreted to displace common law
more than is necessary.” Id. at 67.°

This Court has recognized that, consistent with the rule permitting such defenses, defendants
are entitled to present at trial a common law defense to the government’s charges. The government
argues, however, that the provisions of the Controlled Substances Act require a departure from this
general rule. Nothing in the Controlled Substances Act prohibits the medical necessity defense.

The government’s argument confuses a determination on a petition to reschedule a controlled
substance pursuant to 21 U.S.C. §811 with a party’s ability to present a common law necessity
defense to a statutory crime. The cases relied upon by the government simply hold that a court
should not determine whether marijuana should be reclassified pursuant to § 811(a). See Gov't’s
Mot. at 16-17 and note 10. Indeed, the case upon which the government principally relies, Unired
States v. Burton, 894 F.2d 188 (6th Cir. 1990), implicitly recognized the validity of the medical

necessity defense. Although the Burton court stated that “reclassification is clearly a task for the

% The government also relies upon state court cases interpreting state legislation, not the
federal Controlled Substances Act, to support its argument that Congress precluded common law
defenses to controlled substances violations. These state cases are distinguishable, however, because,
unlike Congress, the state legislatures had expressly considered the applicability of defenses to
marijuana possession or distribution. See e.g. Stare v. Tate, 102 N.J. 64, 71, 505 A.2d 941 (1986)
(medical necessity defense unavailable where defendant did not have statutorily required valid
prescription). See also State v. Cramer 174 Ariz. 147, 149, 851 P.2d 522, 524, 534 (Ct. App. 1992)
(medical necessity defense not available to defendant where “Legislature has addressed exceptions
and exemptions [to its criminal possession laws] in detail by statute. .. and concluded[d] that unlawful
possession of marijuana does not fall within those protected categories™); Kauffman v. State, 620
S0.2d 90, 92 (Ala. Crim. App. 1992) (defendant’s quadriplegia did not fall within enumerated
exceptions).
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legislature and the attorney general and not a judicial one[.]" it did nor hold that Congress precluded
the medical necessity defense in the context of medical cannabis. /d. at 192 (emphasis added). To
the contrary, the Burton court held that the defense was unavailable on the facts because the
defendant could have enrolled himself in a government program to study the effects of marijuana on
glaucoma sufferers. /d. at 191. The remaining federal courts of appeals cases the government cites

in this context are similarly inapposite. See Gov’t’s Mot. at 16-17 and note 10.

3. The Defense Of Medical Necessity Applies To Distribution Of
Medical Cannabis By Cannabis Cooperatives.

This Court’s Order implicitly recognizes that a medical necessity defense must be available to
entities such as the defendant cooperatives. The government asserts, however, that as a matter of law
the medical necessity defense is not available to the defendants because they distribute, rather than
possess, marijuana. This argument is senseless. Distribution is the necessary antecedent to
possession. If possession is legally justified as to a person for whom medical cannabis is a necessity,
then so too is distribution to this person. “The ‘right to obtain’ marijuana is, of course, meaningless if
it cannot legally be satisfied.” Lungren v. Peron, 59 Cal. App. 4th 1383, 1401 (1997) (Kline, J.,
concurring), review denied, 1998 Cal. LEXIS 1321 (1998).

The necessity defense necessarily embodies the principle that otherwise unlawful conduct
may be justified when undertaken to prevent harm to a third party. See Aguilar, 883 F.2d at 693
(necessity defense applies when defendant chose lesser evil); see also United States v. Contento-
Pachon, 723 F.2d 691, 695 (9th Cir. 1984) (“The defense of necessity is usually invoked when the
defendant acted in the interest of the general welfare”); United States v. Simpson, 460 F.2d 515, 517-
18 (9th Cir. 1972) (“[t]he theoretical basis of the justification defenses is the proposition that, in
many instances, society benefits when one acts to prevent another from intentionally or negligently
causing injury to people or property”). Thus, the act of distributing medical cannabis to prevent
imminent harm to a third party clearly falls within the parameters of the necessity defense.

The government also argues that in order to make out a medical necessity defense, under
United States v. Bailey, 444 U.S. 394 (1980), the defendants “must demonstrate that they have made

a bona fide effort to comply with section 856(a)(1) ‘as soon as the claimed duress or necessity has
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lost its coercive force[,]" Gov't's Mot. at 18 (citing Bailey, 444 U.S. at 413). This argument makes
no sense in the context of medical necessity.

Bailey, a prison escapee case, is inapposite. Bailey requires that, in order to establish a
necessity defense, a prison escapee must introduce evidence of having made a “bona fide effort to
surrender or return to custody as soon as the claimed duress or necessity had lost its coercive force.”
Bailey, 444 U.S. at 413. Assuming arguendo that this element applies to the non-prison escapee case,
defendants have no trouble establishing this element of the defense. The declarations submitted
herewith establish that patient-members with a current medical necessity receive cannabis. See, e.g.,
Estes Declaration, Sanders Declaration. Conditions such as cancer, HIV, glaucoma, and quadriplegia
do not subside readily, if ever. For most patients, these conditions never lose their “coercive force,”
the way a prisoner’s conditions may change. /d. And even if the medical condition were mercifully
to subside for one patient on a given day, even Bailey would not require the defendant cooperatives to

close their doors to all other patient-members who still medically require the cannabis.

4. There Are No Reasonably Available Alternatives To Defendants’
Distribution Of Medical Cannabis.

The government has posited various procédural alternatives to continuing to provide medical
cannabis to patients in need. The defendants have not pursued these theoretical avenues, however,
for the simple reason that they believe they are in compliance with this Court’s Preliminary
Injunction Order (as explained in the Court’s Memorandum and Opinion). While the government

1133

asserts that ““[t]he defendant’s avenue of relief is to challenge or seek to modify the court order, not
to violate it[,]’” Gov’t’s Mot. at 20, the defendants herein, who do not believe they violated any Court
order, have had no reason to seek the relief suggested by the government.

Moreover, defendants are entitled to show in any contempt proceedings that there were no
viable alternatives to their alleged conduct. Defendants are entitled to submit evidence that for most
patient-members no other medicine provides the same effective relief in such a safe and reliable

manner. Alternative medications either do not work or they have such significant adverse side effects

that patients cannot use them. Moreover, no drug works as expeditiously as medical cannabis. For
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some patient-members, medical cannabis saved their lives when it is doubtful any other drug would

have.

B. Defendants Are Not In Contempt Because Application Of The Controlled
Substances Act Violates Their Patient-Members’ Substantive Due Process

Rights.

The United States Supreme Court has established that individuals are protected under the Due
Process clauses of the Fourteenth and Fifth Amendments from state or federal infringement upon
their “fundamental liberty interests.” As Justice Rehnquist recently described in Washington v.

Glucksberg, __U.S. __, 117S. Ct. 2258 (1997):

The Due Process Clause guarantees more than fair process, and the
“liberty” it protects includes more than the absence of physical

restraint . . . . The Clause also provides heightened protection against
government interference with certain fundamental rights and liberty
interests.

Glucksberg at 2267 (citations omitted). In applying substantive due process analysis, the Chief
Justice in Glucksberg explained that where a fundamental liberty interest is involved, government
action must be “narrowly tailored to serve a compelling [government] interest.” Id. at 2268.

The government’s application of the Controlled Substances Act to the distribution of medical
cannabis violates the substantive due process rights of defendants’ patient-members to be free from
unnecessary pain, to receive palliative treatment for a painful medical condition, to care for oneself
and to preserve one’s own life. As this Court recognized, defendants are entitled to present evidence

of this defense in a contempt trial.”

7 Defendants clearly have standing to assert the due process rights of their patient- members.
See Singleton v. Wulff, 428 U.S. 106, 114, 115-116, 96 S. Ct. 2868 (1976) (recognizing physician’s
right to assert privacy rights of female patients in abortion case because of closeness of relationship
and obstacles faced by women in asserting right).
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1. Defendants’ Patient-Members Have A Substantive Due Process
Interest In Receiving Medical Cannabis.

Defendants assert Constitutional protection from the federal government’s interference with
patient-members’ right legally to obtain medical cannabis, with a doctor’s recommendation, for
treatment of painful and life-threatening medical conditions. Defendants can show that their patient-
members have medical conditions for which a physician has recommended treatment with cannabis.
Without the treatment some will suffer pain, some will risk blindness, and others will die by wasting
away. The only barrier to this treatment is the broad federal proscription against the distribution of
marijuana. For three separate and independent reasons, the interests asserted by defendants are
fundamental rights that are protected by the Constitution.

First, there is no liberty more firmly established than the fundamental interest to be free from
physical pain imposed by the government for arbitrary and capricious reasons. The Supreme Court
has continuously and persistently measured and evaluated substantive due process claims in terms of
the physical pain imposed upon the individual by government restraints. See e.g. Furman v. Georgia,
408 U.S. 238 (1972) (substantive due process implicated where death penalty imposed under a
method inflicting “unnecessary pain”); Cruzan v. Director, MDH, 497 U.S. 261 (1990) (pain suffered
by patient in persistent vegetative state relevant to inquiry of fundamental interest to deprive oneself
of nutrition and hydration); Planned Parenthood v. Casey, 505 U.S. 833 (1992) (“anxieties,”
“physical constraints,” and “pain” of women carrying child to term basis of substantive due process
right to elect abortion); and Washington v. Glucksberg, ___U.S. 117 S. Ct. 2258 (1997)
(terminally ill patient rights to palliative treatment implicate substantive due process).

The concurring opinions in Glucksberg also suggest that substantive due process protects an
individual’s right to obtain medical treatment to alleviate unnecessary pain. Justice O’Connor’s
opinion makes clear that suffering patients are presumed to have access to any palliative medication
that would alleviate pain even where such medication might hasten death. “[A] patient who is
suffering from a terminal illness and who is experiencing great pain has no legal barriers to obtaining

medication, from qualified physicians.” Glucksberg, at 2303 (emphasis added).
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Similarly. Justice Breyer’'s concurrence suggested that a “right to die with dignity™ would
include a right to “the avoidance of unnecessary and severe physical suffering.” Glucksberg at 2311
(J. Breyer, concurring). “This liberty interest in bodily integrity was phrased . . . by [Justice] Cardozo
when he said, ‘[e]very human being of adult years and sound mind has a right to determine what shall
be done with his own body’ in relation to his medical needs.” Glucksberg at 2288 (Souter, J.,
concurring).

Justice Stevens asserted with regard to the protected “sphere of substantive liberty”:

Whatever the outer limits of the concept may be, it definitely includes
protection for matters “central to personal dignity and autonomy.” It
includes, “the individual’s right to make certain unusually important
decisions that will affect his own, or his family’s, destiny. The Court
has referred to such decisions as implicating ‘basic values,” as being
‘fundamental,’ and as being dignified by history and tradition.

Glucksberg, at 2307 (Stevens, J., concurring) (citation omitted) (emphasis supplied).

Finally, Justice Stevens observed that “[a]voiding intolerable pain and the indignity of living
one’s final days incapacitated and in agony is certainly ‘[a]t the heart of [the] liberty . . . to define
one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.’”
Glucksberg at 2307 (quoting Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851
(1992).

Second, defendants’ patient-members have an established fundamental interest in the right to
provide care for oneself. The Supreme Court has found due process interests in preserving life and
caring for oneself. Deshaney v. Winnebago Cty. Soc. Servs. Dept., 489 U.S. 189, 200 (1989).
Although this right is usually implicated where an individual is incarcerated and does not have access
to necessary medical treatment, the argument is equally applicable to a situation where the

government denies medical treatment by enacting laws proscribing such treatment:

In the substantive due process analysis, it is the State’s affirmative act
of restraining the individual’s freedom to act on his own behalf—
through incarceration, institutionalization, or other similar restraint of
personal liberty—which is the “deprivation of liberty” triggering the
protections of the Due Process Clause.

Deshaney, 489 U.S. at 200 (citation omitted) (emphasis supplied).
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The government’s restraint on the distribution of cannabis prevents patient-members from
obtaining medical care for themselves. This restraint is particularly egregious where the treatment
sought is that to alleviate pain.

Third, patient-members have a an unquestionable and firmly rooted liberty interest in
preserving their lives. As the Supreme Court explained in Cruzan, supra, “[i]t cannot be disputed
that the Due Process Clause protects an interest in life.” Cruzan, at 281. Defendants can show that
many patient-members would find their lives needlessly placed in jeopardy were they denied the right
to the medical use of cannabis. For example, many chemotherapy patients and AIDS patients are so
plagued with nausea and discomfort that they are unable to eat. Without basic nourishment, their
conditions are aggravated and they are essentially at risk of starving to death.

For all of these reasons, the government’s actions plainly infringe upon the well-established
fundamental rights of defendants’ patient-members. Accordingly, the government bears the heavy

burden of justifying these restrictions. As discussed below, the government cannot meet this burden.

2. The Broad Federal Proscription Against Distribution And Use Of
Medical Cannabis Is Not Narrowly Tailored To Meet A
Compelling Government Interest.

Where fundamental liberty interests have been demonstrated, any restraint on those interests
must be narrowly tailored to serve a compelling state interest. Glucksberg at 2268. The federal
proscription against the possession and distribution of medical cannabis is unnecessarily overbroad
and arbitrary where it restrains the terminally ill and others in chronic pain from obtaining an
essential medication to alleviate their pain and in some cases contribute to the preservation of life.
See Andrews v. Ballard, 498 F. Supp. 1038, 1044-1051, 1052, 1056 (S.D. Tx. 1980) (recognizing
constitutional right to obtain medical treatment for pain and holding that state restriction on

availability of acupuncture was not narrowly drawn to further compelling state interest).®

¥ Even if the patient-members’ rights are not deemed fundamental (see Carnohan v. United
States, 616 F.2d 1120 (9th Cir. 1980)), the government still cannot meet its burden of justifying its
arbitrary restriction on this life-saving medication.
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The government has a legitimate interest both in assuring that appropriate medicines are made
available, and in stemming the abuse of controlled substances. The government cannot show,
however, that a blanket prohibition, disregarding the medical needs of seriously ill persons. furthers
any legitimate interest. In the case of numerous other substances, the government has acted to
provide for medical use while limiting abuse. In the case of medical cannabis, however, the means
employed by the government abysmally fail to accomplish the government’s purposes and are

therefore an affront to the concept of substantive due process.

C. Defendants Are Not In Contempt Because Their Patient-Members Are
Joint Users Of Medical Cannabis.

The government cannot obtain a summary finding of contempt or summary judgment because
defendants are entitled to present to a jury evidence concerning the joint users defense. This Court
has recognized that the joint users defense may be asserted in contempt proceedings and may defeat a

motion for summary judgment:

The Court cautions, however, that it is not ruling that defendants are
not entitled to such a defense at trial or in a contempt proceeding for
violation of a preliminary or permanent injunction, or that defendants
could not as a matter of law defeat a motion for summary judgment
with evidence of mere possession. The Court’s ruling is narrow.

Mem. Op. & Order at 18-19.

The Preliminary Injunction prohibits the unlawful distribution of cannabis by the defendants,
not its mere possession, however unlawful. In United States v. Swiderski, 548 F.2d 445 (2d Cir.
1977), the Court held that defendants who jointly purchase drugs and share them among themselves
are not engaged in “distribution” within the meaning of the Controlled Substances Act. The
Swiderski court applied the defense to the simultaneous purchase and immediate consumption by a
husband and wife.

Swiderski's rationale applies with equal force to the use of medical cannabis in compliance
with state and local laws. Judicial resistance to expansion of the Swiderski doctrine clearly has been
based on concerns about its possible use as a “cover” for illicit drugs. Those concerns are not present
in this context, however. Just as in Swiderski, no one other than the copurchasers is involved in the

use of the medical cannabis. The members are not drawn into drug use through the defendants;
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rather. they seek the cannabis to alleviate their serious medical conditions. and receive a doctor’s
approval to do so. These individuals are not using cannabis for recreational purposes. They are
merely attempting to alleviate their painful ailments. No “distribution” takes place because the
cooperatives and their patient-members jointly acquire the cannabis for medical purposes to be shared
among themselves and not with anyone else.

The Oakland defendants can establish that when the use of medical cannabis is shared by
members of the Oakland Cannabis Buyers’ Cooperative, the participants agree to the following

statement of conditions:

The Oakland Cannabis Buyers’ Cooperative would like to assure all
Members that the Cooperative will continue to operate in the good faith
belief that it is not engaging in the distribution of cannabis in violation
of law. Federal law excludes from the definition of “distribution” the
joint purchase and sharing of controlled substances by users. Asa
Member of the Oakland Cannabis Buyers’ Cooperative, you are a joint
participant in a cooperative effort to obtain and share medical cannabis.
Each transaction in which you participate is not a “sale” or
“distribution,” but a sharing of jointly obtained medical cannabis. If
you make a payment to the Cooperative, such payment is a
reimbursement for administrative expenses and operations, which all
Members who utilize the services of the Cooperative agree to share.

Oakland Cannabis Buyers’ Cooperative Statement of Conditions.

The Oakland defendants can further establish that the sharing of jointly purchased medical
cannabis is conducted in complete conformity with state law requiring medical approval, and with
local regulations that govern the use of medical cannabis. Immediate consumption in each other’s
presence is precluded by a prohibition of consumption of cannabis on the premises of a cannabis
dispensary.

The Oakland defendants can demonstrate that no third persons are involved other than
“primary caregivers,” and that no one else is brought into a “web” of drug use. Evidence will
establish that the joint users are bound together by a shared commitment to the alleviation of each
other’s pain and compassion for each other’s suffering.

Thus, all of the circumstances that led the Swiderski court to recognize the joint user defense
can be established by the evidence, and all elements of the defense can be proven to a jury’s

satisfaction. The jury should be instructed that the Order does not preclude mere possession of
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medical cannabis. even if unlawful. and that the joint use of medical cannabis under the heavily
regulated and controlled circumstances of this case is simple possession of the substance, not

distribution.

[II. IF THIS COURT ISSUES AN ORDER TO SHOW CAUSE, THE CONTEMPT
TRIAL MUST BE BY JURY.

A. Defendants Are Entitled To A Jury Trial In These Quasi-Criminal
Proceedings.

The government ‘s assertion that it seeks civil sanctions in civil contempt proceeding is a
transparent attempt to deprive defendants of their right to a jury trial. The government’s reasoning is
flawed however. The contempt here is charged under criminal statutes authorizing criminal penalties
of up to 25 years in prison and $250,000 to $1,000,000 in fines. 21 U.S.C. § 841(b)(1}(D) Thus,
regardless of the self-serving label that the government ascribes to these proceedings, defendants are
entitled to a trial by jury. See, e.g., Powers, 629 F. 2d at 627 (no distinct line can be drawn between
civil and criminal contempt); Whittaker Corp. v. Execuair Corp., 953 F. 2d 510, 518 (9th Cir. 1992)
(sanctions reviewed under procedural requirements for criminal contempt where elements of both
criminal and civil contempt are present).9

This case represents one of the rare situations in which the federal government has sought an
injunction to enforce federal criminal laws under 21 U.S.C. 882(b). See Mem. Op. & Order at 23
(“The Court has located only five published opinions in which the federal government sought relief
based on the statute”). In this unique situation, regardless of what punishment the government seeks
or the Court may impose, the defendants have a Sixth Amendment a right to a jury trial on the
contempt charges. As the Court stated in United States v. Rylander, 714 F.2d 996 (9th Cir. 1983)
“[i]f the contempt is charged under a statute that authorizes a maximum penalty greater than $500 or

six months’ imprisonment, there is a right to a jury trial regardless of the penalty actually imposed.”

® The government in fact appears to be seeking criminal contempt, noting that “[t]he federal
courts have wide discretion in the choice of remedies for civil contempt(,]” (Gov’t’s Motion at 9)
and it appears to call for criminal punishment for past acts, claiming that “stringent coercive remedies
are in order.” Id. at 22. The Court therefore should also require that the government prove contempt
beyond a reasonable doubt.
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Rylander. 714 F.2d at 1005 (emphasis added); see also Bloom v. lllinois, 391 US. 194,211 (1968)
(sixth and fourteenth amendments require jury trial for prosecutions for criminal contempt punishable
by more than $500 or six months’ imprisonment). The Supreme Court in Bloom reasoned, “(i]f the
right to jury trial is a fundamental matter in other criminal cases, which we think it is, it must also be
extended to criminal contempt cases.” Bloom, 391 U.S. at 208. Since the federal criminal statutes at
issue here authorize maximum penalties far greater than $500 and six months’ imprisonment, a jury

g . . . 10
trial is required should this Court issue an order to show cause.

B. Defendants Are Entitled To A Jury Trial Even In A “Civil” Contempt
Proceeding.

This Court stated throughout its Memorandum and Order that a jury would be the trier of fact
in any future contempt proceedings: “In any contempt proceeding, the Court will determine the
appropriate number of jurors, up to twelve, which still must return a unanimous verdict. . ..” Order
at 24 (emphasis added). This statement is entirely consistent with the law of this circuit: “[I]n this
circuit the procedural safeguards available in criminal contempt proceedings under Fed. R. Crim. P.
42(b) apply also to civil contempt proceedings.” Pennwalt Corp. v. Durand-Wayland, Inc., 708 F.2d
492, 495 (9th Cir. 1983); see also Powers, 629 F.2d at 624 (same). Fed. Rule Crim. Pr. 42(b)
provides in pertinent part that a defendant in contempt proceedings “is entitled to a trial by jury in
any case in which an act of Congress so provides.” Fed. R. Crim. P 42(b). The act of Congress
which govemns these proceedings provides that “[i]n case of an alleged violation of an injunction or
restraining order issued under this section, trial shall, upon the demand of the accused, be by jury in
accordance with the Federal Rules of Civil Procedure.” 21 U.S.C. § 882(b) (emphasis added). This

Ninth Circuit rule ensuring a jury trial to an alleged contemnor charged under an act of Congress

' International Union, UMWA v. Bagwell, 512 U.S. 821, 833-34 (1994) is not inconsistent
with this conclusion. While that case held that neither a jury trial nor proof beyond a reasonable
doubt are required in civil contempt proceedings, it also stated that “[c]ontempts involving out-of-
court disobedience to complex injunctions often require elaborate and reliable fact-finding[;] . . .
[u]nder these circumstances, criminal procedural protections such as the rights to counsel and proof
beyond a reasonable doubt are both necessary and appropriate to protect the due process rights of
parties and prevent the arbitrary exercise of judicial power.” /d. at 833-34.
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which so provides is straightforward and unambiguous and requires that defendants receive a trial by
jury.

IV. THE COURT SHOULD DENY THE GOVERNMENT’S MOTION FOR
SUMMARY JUDGMENT.

For the reasons stated in defendants’ separately filed Motion to Dismiss, and incorporated by
reference herein, defendants believe that the government’s case should be dismissed. Accordingly,
the Court need not reach the issues raised by the government’s request for summary judgment. In
any event, the recent enactment of the Oakland Ordinance precludes the entry of summary judgment
on the government’s vague and conclusory allegations of contempt.

The threshold inquiry in summary judgment motions is “determining whether there is the
need for a trial - whether, in other words, there are any factual issues that can be properly resolved
only by a finder of fact because they may reasonably be resolved in favor of either party.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). Defendants have identified a multitude of
facts, based on the defenses expressly left open by this Court, that illustrate the presence of genuine
issues requiring a trial. Thus, the government’s assertion that summary judgment is appropriate here
should be rejected by this Court.

Summary judgment is particularly inappropriate in contempt proceedings. The Supreme
Court has declared that: “[sJummary adjudication of indirect [i.e., out of court] contempts is
prohibited . . ..” International Union, UMWA v. Bagwell, 512 U.S. 821, 833 (1994). Indeed, the
only circumstance under which this Court envisioned it might consider the government’s motion for
summary judgment in a contempt proceeding would be if there were no material issues of fact and if
“no reasonabile jury could find for the nonmoving party.” Mem. Op. & Order. at 24 (citing
Matsushita Elec. Ind. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986)) (emphasis added).'' That

circumstance does not exist here.

' The other cases cited by the government are inapposite because they too are limited to
circumstances where no material issues of fact are in dispute. See, e.g., Morales-Feliciano v. Parole
Bd., 887 F.2d 1, 6-7 (1st Cir. 1989), cert. denied, 494 U.S. 1046 (1990) (no disputed factual matters );

(Footnote continues on following page.)
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As demonstrated in Section I supra, there are many material issues of fact in dispute
concéming each and every element of the defenses specifically left open by this Court. The issue
here is not simply whether defendants have distributed medical cannabis; it is whether and, if so.
under what circumstances and to whom defendants have distributed medical cannabis. The
government has conveniently overlooked these sharply contested factual issues.

CONCLUSION

Defendants are in good faith and substantial compliance with the Court’s Order. The recently
enacted Oakland Ordinance provides immunity to the Oakland defendants and requires dismissal of
the government’s case against them. The conclusory allegations offered by the government simply
do not provide a basis for the issuance of an order to show cause. Even if the Court concludes that
the government’s allegations are sufficient, defendants are entitled to a jury’s determination of the
specific facts and circumstances concerning their alleged contempt, and of the applicability of any
defenses to those charges.

111

"

1

111

1

1111

111

111

(Footnote continued from previous page.)

Commodity Futures Trading Comm’n v. Premex, Inc., 655 F.2d 779, 782 n. 2 (7th Cir. 1981) (alleged
contemnors “failed to demand [a show cause hearing] . . . and did not present any arguments which
created any material issue of fact”); New York State Nat'l Org. for Women v. Terry, 697 F. Supp.
1324, 1330, 1330 n. 6 (S.D.N.Y. 1988) ( parties stipulated to facts); Parker Pen Co. v. Greenglass,
206 F. Supp. 796, 797 (S.D.N.Y. 1962) (alleged contemnor did not main factual contention).
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For these reasons. defendants respectfully request that the Court grant defendants™ motion to

dismiss, and deny the government's motion for an order to show cause, for summary judgment. and

for modification of the Preliminary Injunction Order.

Dated:

August 13, 1998

JAMES J. BROSNAHAN
ANNETTE P. CARNEGIE
ANDREW A. STECKLER
CHRISTINA KIRK-KAZHE
MORRISON & FOERSTER vre

By: ”/r m/?f /Muzmk

Anrette P. CarnegieV

Attorneys for Defendants
OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES
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INTRODUCTION

By its ex parte motion, the government asks this Court to ignore the well-established
contempt process and to relinquish to law enforcement officers the Court’s power to determine
whether defendants are in contempt of its Preliminary Injunction Order. This Court previously has
denied the government’s request to modify the Order. Because the government fails to allege any
change in circumstances since its last request, the government’s motion should be denied.

As is set forth more fully in Defendants’ Memorandum In Opposition To Plaintiff’s Motion
To Show Cause, And For Summary Judgment, all defendants categorically deny the alleged
violations of the Preliminary Injunction Order. In fact, the government has failed to satisfy its burden
of presenting evidence to this Court of any violation of the Preliminary Injunction Order. If and
when the government presents a prima facie case of contempt, the defendants would be entitled to a
jury trial to determine whether they are in contempt of the Order. At trial, defendants would be
entitled to present evidence on all defenses specifically left open by this Court in its Memorandum
and Order of May 13, 1998. Only if a contempt finding is made would it become appropriate to
consider the issue of enforcement of the injunction. Yet, with this motion the government seeks
enforcement for something it has not appropriately alleged, much less proven at trial.

STATEMENT OF FACTS AND PROCEEDINGS

On May 13, 1998, this Court issued a Memorandum and Order in which it granted the
government’s request for a preliminary injunction enjoining defendants’ activities. Memorandum
and Order dated May 13, 1998 (“Mem. Op. & Order”) at 26-27. The Court invited the parties “to file
a written submission” with the Court with any comments or revisions “as to the form of the [proposed
preliminary injunction] order.” Mem. Op. & Order at 27. On May 18, 1998, both parties submitted
written responses. See Defendants’ Submission Re: Proposed Order for Preliminary Injunction,
dated May 18, 1998, and Plaintiff’s Response to Memorandum Opinion and Order, dated May 18,
1998, (“PIntf’s Resp. Mem. Op. & Order ). In its response, the government requested the Court to

include the following language in the Preliminary Injunction Order:

Disobedience of the Preliminary Injunction or resistance to this Court’s

order may subject any Defendant or person within the scope of this

Preliminary Injunction to prosecution for contempt of Court and the
Defs’ Memo. In Opp To Pintf’s Ex Parte Mot To Modify May 19, 1998, Prelim Injunction 1
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3
imposition of such sanctions as the Court deems proper. The United
States Marshal is empowered to enforce this Preliminary Injunction

including, but not limited to, effectuating closure of the defendant
cannabis clubs.

PIntf’s Resp. Mem. Op. & Order at 3. On May 19, 1998, the Court issued its Preliminary Injunction
Order, rejecting the government’s request to include the language above.

On July 6, 1998, the government filed the current Plaintiff’s Ex Parte Motion to Modify
May 19, 1998, Preliminary Injunction Orders in Cases No. C98-0086 CRB, No. C98-0087 CRB, And
No. C98-0088 CRB (“Government’s Ex Parte Motion”) seeking the same relief requested on
May 18, 1998. By its motion, the government again requests this Court to modify the Preliminary
Injunction Order to authorize the United States Marshals to “enter the [defendants’] premises . . . at
any time of day or night, evict any and all tenants, inventory the premises, and padlock the doors,
until such time as the defendants can ‘satisfy [the Court] that [they are] no longer in violation of the

injunctive order .’ .. .” Government’s Ex Parte Motion at 5.

ARGUMENT

L THIS COURT’S CONTEMPT POWERS SHOULD NOT BE
RELINQUISHED TO LAW ENFORCEMENT OFFICERS.

As this Court is aware, injunctions are enforced through the district court’s civil contempt
power. See, e.g., In Re Grand Jury Proceedings, 142 F.3d 1416, 1998 U.S. App. LEXIS 12629, *21
(11th Cir. 1998). While “[t]he inherent power of the courts to punish contempt of their authority and
to coerce compliance with orders is not disputed(,]” the court’s powers “are defined by statute and
limited by the requirements of due process.” United States v. Powers, 629 F.2d 619, 624 (9th Cir.
1980). A plaintiff seeking to obtain a defendant’s compliance with the provisions of an injunction
must “move{] the court to issue an order requiring the defendant to show cause why [it] should not be
held in contempt and sanctioned for . . . noncompliance.” In Re Grand Jury Proceedings, 1998 U.S.
App. LEXIS at *21. Thereafter, if the court is satisfied that “the plaintiff has made out a case for an
order to show cause,” it issues such an order. Id. at 21-22. After the defendant files a response, the

dispute is resolved at a show cause hearing. Id. at 22. At the hearing, the plaintiff is required to
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present evidence of contempt by at least clear and convincing evidence before the court may find a
defendant in contempt. Powers, 629 F.2d at 626 n.6.

The government seeks to put the cart before the horse when it asks this Court by this ex parte
motion to find summarily that the defendants are in fact violating the Preliminary Injunction Order
and to empower the United States Marshals to evict defendants from their premises and to padlock
their doors. Due process of law does not, however, permit such summary sanctions for disobeying
an injunction absent a finding of contempt.

Due process of law . . . in the prosecution of contempt . . . requires that
the accused should be advised of the charges and have a reasonable
opportunity to meet them by way of defense or explanation . . .
includ[ing] the assistance of counsel . . . and the right to call witnesses
to give testimony, relevant either to the issue of complete exculpation

or in extenuation of the offense and in mitigation of the penalty to be
imposed.

Cooke v. United States, 267 U.S. 517, 537 (1925); see also United States v. Alter, 482 F.2d 1016,
1023 (9th Cir. 1973) (alleged contemnor has a “paramount due process right . . . to have adequate
notice and a fair opportunity to defend himself”).

The government asserts no extraordinary circumstances that would compel this Court to
summarily sidestep the due process protections of a show cause hearing. Indeed, not one case cited
by the government supports the proposition that the Court’s contempt power should be ceded to law
enforcement authorities. In fact, the authorities the government cites suggest that a contempt hearing
is required before the Court should consider such a drastic modification of its Order.

For example, the government indiscriminately borrows the language for its proposed
modification from Lance v. Plummer, 353 F.2d 585 (5th Cir. 1965), cert. denied, 384 U.S. 929
(1966), without any reference to its facts or to its specific legal holding. Plummer involved an
appeal of a judgment of civil contempt affer a civil contempt hearing, and an appeal of the underlying
injunction. Id. at 587. Plummer did not address empowering United States Marshals to enforce an
injunction. Nor did either party in Plummer request the court to modify its original injunction. The
Fifth Circuit upheld both the injunction and the contempt sanction as within the civil powers of the
court, stating:

Defs’ Memo. In Opp To Platf’s Ex Parte Mot To Modify May 19, 1998, Prelim Injunction 3
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[S]ince sanctions imposed in civil contempt proceedings must always
give to the alleged contemnor the opportunity to bring himself into
compliance, the sanction cannot be one that does not come to an end
when he repents his past conduct and purges himself. ... The
[contempt sanction] . . . should last only until [the alleged contemnor]
should satisfy the trial court that he was no longer in violation of the
injunctive order and that he would in good faith thereafter comply with
the terms of the order.

1d at 592. Thus, Plummer supports the defendants’ position that, provided the government can
present a prima facie case of noncompliance, a contempt trial is required before enforcement options
should even be considered. If, and only if, a contempt sanction is issued, would it then become the
duty of the contemnor to “satisfy the trial court that he was no longer in violation of the injunctive
order” before relief from the sanction would be granted. /d.

The government also seeks support for its modification request from two cases concerning the
application of the Freedom of Access to Clinic Entrances Act (“FACE”)' to facts very different from
those in the case at bar. In United States v. White, 893 F. Supp. 1423 (C.D. Cal. 1995), the
government sought a preliminary injunction against the director and certain members of Operation
Rescue from using force or threats of force to interfere with or intimidate a reproductive health doctor
(who performed abortions) or his wife. /d. at 1424. In 1989, those same defendants had previously
been found in contempt for violating another similar preliminary injunction, and had previously been

convicted of resisting arrest. /d. at 1430-31. The Court recognized the many past acts of violence

! Congress enacted the Freedom of Access to Clinic Entrances Act in 1993 to protect
women’s abilities to exercise their rights of abortion and to protect a person’s right of religious
freedom and access to places of religious worship. 18 USCS § 248 (1998). Because of the violent
nature of some groups’ opposition to the exercise of a woman’s right to choose and the importance of
the constitutional rights of privacy and of the free exercise of religion, FACE specifically authorizes
courts to award “appropriate relief, including temporary, preliminary or permanent injunctive relief
agd compensatory and punitive damages” to any person aggrieved under any subsection of the act.

Id. ;
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against abortion providers,” and the Court made specific factual findings based on testimony and
documents of numerous ac‘ts of violence and threatened violence against the doctor and his wife. /d.
at 1430-32. Moreover, the Court found that local law enforcement had limited resources to devote to
this problem, id. at 1432, and that the doctor and his wife lived in a rural and remote area where the
defendants and others had gathered to demonstrate and harass the doctor most Friday mornings at
7:00 a.m. Id. at 1431. As part of its preliminary injunction prohibiting certain contact with the
doctor or his wife, the Court stated that “/d]ue to the remoteness of Dr. Morris’ residence, the Court
hereby empowers both the United States Marshals and the San Bernardino Sheriff’s Department with
the authority to enforce this preliminary injunction and arrest violators for willful violations. . . .” Id.
at 1440 (emphasis added). In this case, by contrast, this Court is presented neither with any violence
or threats of violence, nor with a remote locale, nor with local law enforcement’s strained resources.
The government’s reliance upon United States v. Roach, 947 F. Supp. 872 (E.D. Pa. 1996),
another case applying FACE, is similarly misplaced. When it issued its preliminary injunction,3 the
Roach Court specifically limited the Marshals’ powers only (1) to communicate the terms of the
Court’s order to potential violators, (2) to immediately report to the Court and plaintiff’s counsel
events and circumstances showing a violation, (3) to keep good records of any violations, and (4) if
ordered by the Court, and authorized by law, to detain for purposes of identification and
investigation, and for purposes of transporting them to be brought before the Court, those persons
determined by the Court based upon good cause shown, to have violated any term of the Order. /d.

at 878. The Court in Roach, therefore, expressly maintained its authority to make any ultimate

2 These included at least 36 bombings, 81 arsons, 131 death threats, 84 assaults, two
kidnappings, 327 clinic invasions, and one murder between 1977 and 1993. White, 893 F. Supp. at
1426.

3 Unlike here, neither Roach nor White involved a request to modify a preliminary injunction,
but rather the original preliminary injunction itself.
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contempt finding. Thus, neither Roach nor any case cited by the government supports the
government’s request that this Court relinquish its contempt power to law enforcement officers.

The clear purpose of the government’s request to modify the injunction is to punish
defendants’ “[d]isobedience of the Preliminary Injunction or resistance to this Court’s order” by
calling in the United States Marshals. Government’s Ex Parte Motion at 2. The government’s
complaint concerns as yet unsubstantiated allegations of violations of the Court’s Preliminary
Injunction Order. The complaint does not concern any defect in the original Order. Accordingly, the
only lawful means at its disposal is to institute a contempt of court proceeding.* A motion to modify

the injunction, under these circumstances, therefore, is inappropriate and should be denied.

IL THE GOVERNMENT HAS FAILED TO DEMONSTRATE THAT
CHANGED CIRCUMSTANCES REQUIRE MODIFICATION OF THE
PRELIMINARY INJUNCTION.

It is well established that a court should modify an injunction only where there is “some
change in the circumstances or an element of ‘unforeseeness’ surrounding the enjoined activity[.]”
Transgo, Inc. v. Ajac Transmission Parts Corp., 911 F.2d 363, 367 (9th Cir. 1990) (modification
request denied where movant had not seriously alleged changed circumstance in law or fact); see also
System Federation No. 91, Ry. Employees’ Dep't, AFL-CIO v. Wright, 364 U.S. 642, 647 (1961)

(judicial discretion allows modification of the terms of an injunctive decree if circumstances of law or

* As set forth fully in their accompanying Memorandum In Opposition To Plaintiff's Motion
To Show Cause, And For Summary Judgment, all defendants categorically deny all allegations of
contempt.

5 The government mistakenly equates the fact the Court may presume irreparable injury to
the United States in the context of the preliminary injunction standard with actual evidence of its
unsubstantiated assertion that defendants have in fact violated this Court’s order. See Government’s
Ex Parte Motion at 3 (citing Mem. Op. & Order at 15-16); Miller v. California Pac. Medical Ctr.,

19 F.3d 449, 459 (9th Cir. 1994) (en banc); United States v. Nutri-Cology, Inc., 982 F.2d 394, 398
(9th Cir. 1992); and United States v. Odessa Union Warehouse Co-op, 833 F.2d 172, 175 (9th Cir.
1987). The Court’s opinion and these cases, however, only apply a legal presumption in the context
of the preliminary injunction standard — a presumption applicable only if the government establishes
a probability of success on the merits. See Mem. Op. & Order at 15; Miller, 19 F.3d at 459; Nutri-
Cology, 982 F.2d at 398. Irreparable injury cannot be presumed here because the government has not
established any violation of the relevant statutes.
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fact have changed). The government has failed to demonstrate that any such changed circumstances
exist. Instead, the government purports to invoke the authority of this Court to modify the
Preliminary Injunction Order to impose more stringent terms on the defendant because it alleges “the
original purposes of the injunction are not being fulfilled in any material respect.” Government’s Ex
Parte Motion at 3-4 (citation and quotation omitted). The government’s claims are unfounded.

First, the government has not demonstrated that the defendants have violated the injunction.
Second, the government has neither alleged nor established the existence of any changed
circumstances. Finally, none of the cases cited by the government in support of its request to modify
the injunction authorize the relief the government seeks here. These cases permit modifications
either to relieve or to increase a defendant’s duties or responsibilities as a result of changed
circumstances — not to coerce defendants to do what was already required by the original injunction.
See, e.g., System Federation No. 91,364 U.S. 642, 651-53 (1961) (modification of injunction to
allow enjoined party to avail itself of newly granted statutory privilege was appropriate); United
States v. United Shoe Machinery Corp., 391 U.S. 244, 251-52 (1968) (modification of injunction
after ten years was appropriate because the injunction had not achieved its intended effect of
restoring competition to market); Exxon Corp. v. Texas Motor Exchange, Inc., 628 F.2d 500, 503 (5th
Cir. 1980) (modification appropriate only if plaintiff can establish defendant’s new trademarks also
infringe plaintiff’s rights).

Nothing has changed since the government first requested that this Court modify its proposed
Order to include virtually the same language requested in this Ex Parte Motion. In the absence of
new facts or conditions occurring since that time, this Court, having denied this request once, should
deny it again. See, e.g., Allergan Sales, Inc. v. Pharmacia & Upjohn, Inc., 1996 U.S. Dist. LEXIS
21048 *2 (S.D. Cal. 1996) (Court summarily denied defendant’s request to amend preliminary
injunction after having already denied similar earlier request).

CONCLUSION

In short, because the government seeks to coerce defendants to do what is already reduired by

the existing Preliminary Injunction Order, this is a premature enforcement request and not an

appropriate request for modification. The government’s unilateral assertion that the defendants have
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“openly and flagrantly violated” this Court’s Order, Government’s Ex Parte Motion at 2, is

insufficient to support a modification. This Court has not yet made that determination. Therefore,
the government’s request for a modification of the Preliminary Injunction Order is improper and
should be denied.

Dated: August 13, 1998

JAMES J. BROSNAHAN
ANNETTE P. CARNEGIE
ANDREW A. STECKLER
CHRISTINA KIRK-KAZHE
MORRISON & FOERSTER vie

e Ve
By: /’]I il /L/( [ i h =
U7"Annette P. Carnegie ] e

Attorneys for Defendants
OAKLAND CANNABIS BUYERS’

COOPERATIVE AND JEFFREY JONES
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ROBERT A. RAICH (State Bar No. 147515)
1970 Broadway, Suite 1200

Oakland, California 94612

Telephone: (510) 338-0700

GERALD F. UELMEN (State Bar No. 39909)
Santa Clara University

School of Law

Santa Clara, California 95053

Telephone: (408) 554-5729

JAMES J. BROSNAHAN (State Bar No. 34555)
ANNETTE P. CARNEGIE (State Bar No. 118624
ANDREW A. STECKLER (State Bar No. 163390)
CHRISTINA KIRK-KAZHE (State Bar No. 192158)
MORRISON & FOERSTER iip

425 Market Street

San Francisco, California 94105-2482

Telephone: (415) 268-7000

Attorneys for Defendants
OAKLAND CANNABIS BUYERS’
COOPERATIVE AND JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
v.
CANNABIS CULTIVATOR’S CLUB, et al.,

Defendants.

AND RELATED ACTIONS.

DEFENDANTS’ OBJECTIONS AND MOTION TO STRIKE 1
sf-550202

No. C 98-0085 CRB

C 98-0086 CRB

C 98-0087 CRB

C 98-0088 CRB

C 98-0089 CRB

C 98-0245 CRB
DEFENDANTS’ OBJECTIONS AND
MOTION TO STRIKE THE
DECLARATIONS OF MARK
QUINLIVAN, BILL NYFELER, DEAN
ARNOLD AND PETER OTT
Date: August 31, 1998
Time:  2:30 p.m.
Courtroom: 8

Hon. Charles R. Breyer
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Defendants Oakland Cannabis Buyer's Cooperative ("OCBC™) and Jeffrey Jones: defendants
Marin Alliance for Medical Marijuana (“Marin Alliance™) and Lynnette Shaw; and defendants Ukiah
Cannabis Buyer’s Club (“UCBC”), Cherrie Lovett, Marvin Lehrman, and Mildred Lehrman
(collectively the “defendants™) hereby object to and move to strike the declarations of Mark T.
Quinlivan, Bill Nyfeler, Dean Amold and Peter Ott submitted in support of plaintiff’s motion to show
cause and for summary judgment.

Each of these declarations submitted by the government violates the requirements of
Rule 56(e) that “affidavits shall be made on personal knowledge, shall set forth facts as would be
admissible in evidence, and shall show affirmatively that the affiant is competent to testify on the
matters stated therein.” Fed. R. Civ. P. 56(¢). They are also replete with hearsay, conclusory
statements, and the declarant’s speculation as to factual matters.

The Declaration of Mark T. Quinlivan and the accompanying exhibits are insufficient to
establish a violation of the Preliminary Injunction. Instead, they are a compilation of press releases,
articles and web site excerpts which do not cite any specific instance of an alleged violation of the
Preliminary Injunction Order. At most, these exhibits are alleged admissions of intent to do an act,
which of course, is not evidence of any act itself. Mitchell v. Sharon, 59 F. 980, 983 (1894) (“Words
which merely impute a criminal intention, not yet put into action, are not actionable. Guilty thoughts
are not a crime.”) Furthermore, this declaration should be stricken in its entirety because it contains
hearsay and is not based upon personal knowledge. Fed. R. Evid. 602, 801, 802. In addition, as set
forth in detail below, much of the Quinlivan declaration consists of improper opinion testimony, and
impermissible legal conclusions as to whether defendants were in fact in violation of the Preliminary
Injunction Order. Fed. R. Evid. 701, 702; see Maffei v. Northern Ins. Co., 12 F.3d 892, 898-99 (9th
Cir. 1993) (declaration with unsupported legal conclusions rejected). Accordingly, the declaration
should be stricken in its entirety.

The Declarations of Bill Nyfeler, Dean Amold and Peter Ott are similarly deficient. None of
these declarants identify the individuals involved in the alleged distribution or sale of marijuana nor
do they claim personal knowledge that medical marijuana was in fact distributed to anyone. These
declarations are vague, ambiguous, and conclusory. Fed. R. Evid. 602, 701, 702; See Lujan v.

DEFENDANTS' OBJECTIONS AND MOTION TO STRIKE 2
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National Wildlife Fed'n, 497 U.S. 871. 889 (1990) (conclusory. non-specific statements in affidavits
insufficient); Hansen v. United States, 7 F.3d 137. 138 (9th Cir. 1993) (conclusory, self-serving
affidavit lacking detailed facts insufficient). Likewise, the phone calls regarding club business hours
are also improper on the grounds that they are irrelevant, hearsay, conclusory and constitute improper
opinion testimony as to whether defendants have in fact violated the Preliminary Injunction Order
and thus do not comply with the Northern District Local Rules or with the Federal Rules of Evidence.
See Civil L.R. 7-5(b), Fed. R. Evid. 602, 801, 802.

Declaration of Mark T. Quinlivan

Specifically, the following paragraphs of, and exhibits to, the Declaration of Mark T.
Quinlivan should be stricken:

1. Paragraph 2 and Exhibit 1: Defendants object to this press release on the grounds that
it is vague, conclusory and lacks foundation as this declarant has no personal knowledge of the
purported contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it
constitutes hearsay to the extent it relies on statements of others. Fed.R. Evid. 801. Any alleged
admission by a party-opponent contained therein is inadmissible as a result of the first-level hearsay.
Fed. R. Evid. 802. Defendants further object to this exhibit as irrelevant as a statement of intent 1s
not evidence the defendants have in fact violated the Preliminary Injunction Order. Fed. R.

Evid. 401, 402.

2. Paragraph 3 and Exhibit 2: Defendants object to this article bn the grounds that it is
vague, conclusory and lacks foundation as this declarant has no personal knowledge of the purported
contents. Fed. R. Evid. 602. Defendants further object to this exhibit on the grounds that it
constitutes hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants
further object to this exhibit as irrelevant as a statement of intent is not evidence the defendants have
in fact violated the Preliminary Injunction Order. Fed. R. Evid. 401, 402.

3. Paragraph 4 and Exhibit 3: Defendants object to Exhibit 3 as irrelevant as to whether
defendants are in violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402. Defendants
object to this exhibit on the grounds that it constitutes hearsay to the extent it relies on the statements

of others.
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4. Paragraph 5 and Exhibit 4: Defendants object to these excerpts on the grounds that it
is vague, conclusory and lacks foundation as this declarant has no personal knowledge of the
purported contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it
constitutes hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants
further object to this exhibit on the ground that it is irrelevant, argumentative, and speculative. Fed.
R. Evid. 401, 402.

5. Paragraph 6 and Exhibit 5: Defendants object to this article on the grounds that itis
vague, conclusory and lacks foundation as this declarant has no personal knowledge of the purported
contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it constitutes
hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants further
object to this exhibit on the ground that it is irrelevant, argumentative, and speculative. Fed. R.
Evid. 401, 402.

6. Paragraph 7 and Exhibit 6: Defendants object to this excerpt on the grounds that it is
vague, conclusory and lacks foundation as this declarant has no personal knowledge of the purported
contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it constitutes
hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants further
object to this exhibit on the ground that it is irrelevant, argumentative, and speculative. Fed. R.
Evid. 401, 402.

7. Paragraph 8 and Exhibit 7: Defendants object to this article on the grounds that it is
vague, conclusory and lacks foundation as this declarant has no personal knowledge of the purported
contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it constitutes
hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants further
object to this exhibit on the ground that it is irrelevant and speculative. Fed. R. Evid. 401, 402.

8. Paragraph 9 and Exhibit 8: Defendants object to this article on the grounds that it is
vague, conclusory and lacks foundation as this declarant has no personal knowledge of the purported
contents. Fed. R. Evid. 602. Defendants object to this exhibit on the grounds that it constitutes
hearsay to the extent it relies on statements of others. Fed. R. Evid. 801, 802. Defendants further
object to this exhibit on the ground that it is irrelevant and speculative. Fed. R. Evid. 401, 402.

DEFENDANTS’ OBJECTIONS AND MOTION TO STRIKE 4
sf-550202
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Declaration of Bill Nyfeler

Specifically, the following paragraphs of the Declaration of Bill Nyfeler should be stricken:

1. Paragraph 3: Defendants object to paragraph 3, lines 15-20, on the grounds that itis
vague, ambiguous and lacks foundation as this declarant has no personal knowledge as to who the
«14 individuals” or “several of these individuals” are. Fed. R. Evid. 602. Furthermore, declarant has
no personal knowledge as to what “these individuals” did upon entering Marin Alliance thus it is
irrelevant what they allegedly did or had upon exiting. Fed. R. Evid. 401, 402, 602. Defendants
further object to this declaration on the ground that it constitutes improper opinion testimony and
impermissible legal conclusions as to whether “what appeared to be marijuana” was in fact
marijuana. Fed. R. Evid. 701, 702.

2. Paragraph 4: Defendants object to paragraph 4, lines 21-26, on the grounds that it is
vague, ambiguous and lacks foundation as this declarant has no personal knowledge of any purported
distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the ground that
it constitutes improper opinion testimony and impermissible legal conclusions as to whether UCBC
was in fact “continuing to engage in distribution of marijuana.” Fed. R. Evid. 701, 702. Defendants
object to this testimony on the grounds that it constitutes hearsay to the extent it relies on the
statements of others. Fed. R. Evid. 801, 802. Defendants further object to this testimony on the
grounds that it is irrelevant that the “club was open for business;” this statement does not constitute
evidence of a violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402.

3. Paragraph 5: Defendants object to paragraph 5, lines 1-5, on the grounds that it is
vague, ambiguous and lacks foundation as this declarant has no personal knowledge of any purported
distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the ground that
it constitutes improper opinion testimony and impermissible legal conclusions as to whether OCBC
was in fact “continuing to engage in distribution of marijuana.” Fed. R. Evid. 701, 702. Defendants
object to this testimony on the grounds that it constitutes hearsay to the extent it relies on the
statements of others. Fed. R. Evid. 801, 802. Defendants further object to this testimony on the
grounds that it is irrelevant that the “club was open for business;” this statements does not constitute
evidence of a violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402.

DEFENDANTS’ OBJECTIONS AND MOTION TO STRIKE 5
sf-550202
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4. Paragraph 6: Defendants object to paragraph 6, lines 6-10. on the grounds that it is
vague, ambiguous and 1aci<s foundation as this declarant has no personal knowledge of any purported
distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the ground that
it constitutes improper opinion testimony and impermissible legal conclusions as to whether Marin
Alliance was in fact “continuing to engage in distribution of marijuana.” Fed. R. Evid. 701, 702,
Defendants object to this testimony on the grounds that it constitutes hearsay to the extent it relies on
the statements of others. Fed. R. Evid. 801, 802. Defendants further object to this testimony on the
grounds that it is irrelevant that the club was “still open for business under the ‘medical necessity
defense’ ; these statements do not constitute evidence of a violation of the Preliminary Injunction
Order. Fed. R. Evid. 401, 402.

Declaration of Dean Arnold

Specifically, the following paragraphs of the Declaration of Dean Arnold should be stricken:

1. Paragraph 3: Defendants object to paragraph 3, lines 12-18, on the grounds that it is
vague, ambiguous and lacks foundation as this declarant has no personal knowledge of any purported
distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the ground that
it constitutes improper opinion testimony and impermissible legal conclusions as to whether OCBC
was in fact “still distributing marijuana.” Fed.R. Evid. 701, 702. Defendants object to this testimony
on the grounds that it constitutes hearsay to the extent it relies on the statements of others. Fed. R.
Evid. 801, 802. Defendants further object to this testimony on the grounds that it is irrelevant when
the club was open and what the requirements were for membership; such statements do not constitute
evidence of a violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402.

2. Paragraph 4: Defendants object to paragraph 4, lines 19-23, on the grounds that it is
vague, ambiguous and lacks foundation as this declarant has no personal knowledge of any purported
distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the ground that
it constitutes improper opinion testimony and impermissible legal conclusions as to whether Marin
Alliance was in fact “still distributing marijuana.” Fed. R. Evid. 701, 702. Defendants object to this
testimony oﬁ the grounds that it constitutes hearsay to the extent it relies on the statements of others.

Fed. R. Evid. 801, 802. Defendants further object to this testimony on the grounds that it is irrelevant

DEFENDANTS' OBJECTIONS AND MOTION TO STRIKE 6
s§-550202
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when the club was open and what the requirements were for membership: such statements do not
constitute evidence of a violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402.

3. Paragraph 5: Defendants object t0 paragraph 5, p.2 line 24-p.3 line 7, on the grounds
that it is vague, ambiguous and lacks foundation as this declarant has no personal knowledge of any
purported distribution of marijuana. Fed. R. Evid. 602. Defendants object to this testimony on the
ground that it constitutes improper opinion testimony and impermissible legal conclusions as to
whether UCBC was in fact “still distributing marijuana.” Fed. R. Evid. 701, 702. Defendants object
to this testimony on the grounds that it constitutes hearsay to the extent it relies on the statements of
others. Fed. R. Evid. 801, 802. Defendants object to this testimony on the grounds that it is
irrelevant when the club was open and what the requirements were for membership; such statements
do not constitute evidence of a violation of the Preliminary Injunction Order. Fed. R. Evid. 401, 402.
Defendants further object to the testimony “I took this to mean” as irrelevant, conclusory,
argumentative and speculative. Fed. R. Evid 401, 402, Civil L.R. 7-5(b).

Declaration of Peter Ott

Specifically, the following paragraphs of the Declaration of Peter Ott should be stricken:

1. Paragraph 4: Defendants object to paragraph 4, lines 19-23, on the grounds that it is
vague, ambiguous and lacks foundation as this declarant has no personal knowledge as to who the
“four persons” are or as to the other “individuals” and “OCBC personnel.” Fed. R. Evid. 602.
Defendants object to this testimony on the ground that it constitutes improper opinion testimony and
impermissible legal conclusions as to whether any substance was in fact marijuana and whether
OCBC was in fact involved in the distribution or sale of marijuana. Fed. R. Evid. 701, 702.
Defendants object to this testimony on the grounds that it constitutes hearsay to the extent it relies on
the statements of others. Fed. R. Evid. 801, 802. Defendants further object to this testimony on the
grounds that it is irrelevant, as it does not constitute evidence of a violation of the Preliminary
Injunction Order. Fed. R. Evid. 401, 402.

2. Paragraph 5: Defendants object to page 2 paragraph 5, line 24 through page 3 line 2,
on the grounds that it is vague, ambiguous and lacks foundation as this declarant lacks personal
knowledge as to the ownership of the alleged “open field”. Fed.R. Evid. 602. Defendants object to

DEFENDANTS' OBJECTIONS AND MOTION TO STRIKE 7
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S
this testimony on the ground that it constitutes improper opinion testimony and impermissible legal
conclusions as to whether any substance was in fact marijuana, or was in fact located on premises
belonging to UCBC. Fed. R. Evid. 701, 702. Defendants further object to this testimony on the
grounds that it is irrelevant, as it does not constitute evidence of a violation of the Preliminary
Injunction Order. Fed. R. Evid. 401, 402.
Conclusion

For all the foregoing reasons, and for the reasons cited in Defendants’ Memorandum In
Opposition to Plaintiff’s Motion to Show Cause and For Summary Judgment, defendants hereby
object to and request that the identified portions of the declarations of Mark T. Quinlivan. Bill

Nyfeler, Dean Amnold and Peter Ott be stricken.

Dated: August 13, 1998

JAMES J. BROSNAHAN
ANNETTE P. CARNEGIE
ANDREW A. STECKLER
CHRISTINA KIRK-KAZHE
MORRISON & FOERSTER vip

By: /ﬁ/u& vd3 //%/L Lt rdZ

Annette P. Carnegié’

Attorneys for Defendants
OAKLAND CANNABIS BUYERY’
COOPERATIVE AND JEFFREY JONES

DEFENDANTS' OBJECTIONS AND MOTION TO STRIKE 8 ER@784
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ROBERT A. RAICH (State Bar No. 1475135)
1970 Broadway. Suite 1200

Oakland. California 94612

Telephone: (510) 338-0700

GERALD F. UELMEN (State Bar No. 39909) e
Santa Clara University AR
School of Law F A
Santa Clara, California 95033 -
Telephone: (408) 554-5729 AUG 1 4 1998

JAMES J. BROSNAHAN (State Bar No. 34555) BTN
ANNETTE P. CARNEGIE (State Bar No. 118624) NOfI g o
ANDREW A. STECKLER (State Bar No. 163390) TR U (A
CHRISTINA KIRK-KAZHE (State Bar No. 192158)

MORRISON & FOERSTER tte

425 Market Street

San Francisco, California 94105-2482

Telephone: (415) 268-7000

L“’-L"I‘”J)(,

Attorneys for Defendants
OAKLAND CANNABIS BUYERS’
COOPERATIVE AND JEFFREY JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 98-0085 CRB
C 98-0086 CRB
C 98-0087 CRB
C 98-0088 CRB
v. C 98-0089 CRB

C 98-0245 CRB

Plaintiff,

CANNABIS CULTIVATOR’S CLUB, et al.,

Defendants. JUDICIAL NOTICE
[FED. R. EVID. 201]

Date: August 31, 1998
Time:  2:30 p.m.
Courtroom: 8

Hon. Charles R. Breyer

AND RELATED ACTIONS.

DEFS’ REQUEST FOR JUDICIAL NOTICE
IN Case No. C 98-0088 CRB
$£-552216 ER@A785

DEFENDANTS’ REQUEST FOR
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Detendants Oakland Cannabis Buyers™ Cooperative and 'Jéffre_v Jones hereby request the
Court to take judicial notice pursuant to Federal Rule of Evidence 201 of the following:

1. On July 29, 1998, the City Council of the City of Oakland, California unanimously
passed Ordinance No. 12076 C.M.S.—An Ordinance of the City of Oakland Adding Chapter 8.42 to
the Oakland Municipal Code Pertaining to Medical Cannabis, a copy of which is attached hereto as
Exhibit A. It is appropriate for a court to take judicial notice of a City ordinance. Fed. R. Evid. 201:
Zimomra v. Alamo Rent-A-Car, Inc., 111 F.3d 1495, 1503-04 (10th Cir.), cert. denied, 118 S.Ct. 365
(1997) (judicial notice of city ordinance appropriate in context of motion to dismiss); Anheuser-
Busch, Inc. v. Schmoke, 63 F.3d 1305, 1312 (4th Cir. 1995) (same).

2. On August 12, 1998, the Oakland City Manager designated the Oakland Cannabis
Buyers’ Cooperative and its agents, directors, and employees as a medical cannabis provider
association pursuant to Ordinance No. 12076 C.M.S. (See Exhibit B). Matters of public record are
appropriate for judicial notice. Fed. R. Evid. 201; MGIC Indem. Corp. v. Weisman, et al., 803 F.2d
500, 504 (9th Cir. 1986).

Dated: August 13, 1998

JAMES J. BROSNAHAN
ANNETTE P. CARNEGIE
ANDREW A. STECKLER
CHRISTINA KIRK-KAZHE
MORRISON & FOERSTER vte

By: (&Mu [l /QLLMML
Annette P. Carnegie 7

Attorneys for Defendants
OAKLAND CANNABIS BUYERS’
COOPERATIVE AND JEFFREY JONES

DEFS’ REQUEST FOR JUDICIAL NOTICE
IN Case No. C 98-0088 CRB

sf-552216 ERD786
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4 STY ATTIRNEY

ORDINANCE NO.12076 C.M.S.

AN ORDINANCE OF THE CITY OF OAKLAND ADDING
CHAPTER 8.42 TO THE OAKLAND MUNICIPAL CODE
PERTAINING TO MEDICAL CANNABIS

The City Council of the City of Oakland does ordain as follows:

Article 1. Chapter 8.42 is hereby added to the Oakland Municipal Code to read as
follows:

MEDICAL CANNABIS

Section 1.  Findings and Purposes

A. On November 5, 1996, the voters of the State of California adopted by
initiative the Compassionate Use Act of 1996, codified at Health and Safety Code
Section 11362.5, pertaining to medical use of marijuana. As stated therein, the
purposes of the Compassionate Use Act of 1996 are in part to “ensure that seriously ill
Californians have the right to obtain and use marijuana for medical purposes where that
medical use is deemed appropriate and has been recommended by a physician who
has determined that the person’'s health would benefit from the use of marijuana in the
treatment of cancer, anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis,
migraine, or any other iliness for which marijuana provides relief” and to “ensure that
patients and their primary caregivers who obtain and use marijuana for medical
purposes upon the recommendation of a physician are not subject to criminal
prosecution or sanction.” The City of Oakland supports the use of medical cannabis in
accordance with the Compassionate Use Act of 1996. The purposes of the
compassionate Use Act of 1996 are herewith also made purposes of this Chapter.

B. Long before the passage of the Compassionate Use Act of 1986, the City
of Oakland was on record as being in support of medical cannabis and in support of
Oakland medical cannabis providers, as exemplified by unanimously passed Oakland
City Council Resolutions numbered 72379 C.M.S. and 72516 C.M.S.

C. The purpose of this Chapter is to recognize and protect the rights of
qualified patients, their caregivers, physicians, and medical cannabis provider
associations, and to ensure access to safe and affordable medical cannabis pursuant to
the Compassionate Use Act of 1996. In support of this purpose, the City of Oakland
recognizes that a medical cannabis provider association, as defined herein, may

ERO788



provide educational information concerning access to safe, affordable. and lawful
medical cannabis, and may also distribute safe and affordable medical cannabis in 2
consistent, reliable, and legai fashion.

D. An additional purpcse of this Chapter is to provide immunity to medical
cannabis provider associations pursuant to Section 885(d) of Title 21 of the United
States Code., which provides that no liability shall be imposed under the federal
Controlled Substance Act upon any duly authorized officer of a political subdivision of a
state lawfully engaged in the enforcement of any municipal ordinance relating to
controlled substances.

Section 2.  Definitions

The following words and phrases, whenever used in this Chapter, shail te
construed as herein defined.

A. Qualified Patient: “Qualified patient” means a person who obtains a
written or oral recommendation or approval from a physician to0 use cannabis for
personal medical purposes.

B. Primary Caregiver: “Primary caregiver' means the person or persons
designated by a qualified patient who have consistently assumed responsibility for the
housing, health, or safety of that qualified patient.

C. Cannabis: “Cannabis”" means marijuana and all parts of the plant
Cannabis, whether growing or not; the seeds thereof; the resin extracted from any part
of the plant; and every compound, manufacture, salt, derivative, mixture, or preparation
of the plant, its seeds or resin. It does not include the mature stalks of the plant, fiber
produced from the stalks, oil or cake made from the seeds of the plant, any other
compound, manufacture, sait, derivative, mixture, or preparation of the mature stalks
(except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seeds of the
plant that are incapable of germination.

D. Medical Cannabis Provider Association: “Medical cannabis provider
association” means a cooperative, affiliation, association, or collective of persons who
are qualified patients or primary caregivers, the main purposes of which are to provide
education, referral, or network services, and to facilitate or assist in the lawful
production, acquisition, and distribution of medical cannabis. An entity may function as
a medical cannabis provider association only if designated as such by the City of
Qakiand pursuant to Section 3 of this Chapter.

E. Officer: “Officer” means designee and shall not have the meaning of that
term as used in Section 400 of the Oakland City Charter.

Section 3. Medical Cannabis Distribution Program

The City of Oakland hereby establishes a Medicali Cannabis Distribu;ion
Program. Such program shail be administered by medical cannabis provider

-2- ERG789



associations. The City Manager shall designate one or more entities as a medical
cannabis provider association. Any designated medical cannabis provider association
shall enforce the provisicns of this Chapter. including enforcing its purpose of insuring
that seriously ill Californians have the right to obtain and use marijuana for medicali
purposes. For the purposes of this Chapter only, a medical qaqnabns provider
association, and its agents, employees and directors while acting within the scope of
their duties on behalf of the association, shall be deemed officers of the City of Oakland.

Section 4. No Liabtlity

To the fullest extent permitted by law, the City of Oakland shall assume no
liability whatscever, and expressly does not waive sovereign immunity, with respect to
the Medical Cannabis Distribution Program established herein, or for the activities of
any medical cannabis provider association.  Each medical cannabis provider
association designated by the City shall (1) indemnify the City of Oakland; (2) carry
insurance in the amounts and of the types that are acceptable to the City's Risk
Manager; and (3) name the City as an additional insured.

Section 5. Qualified Patients, Primary _Caregivers, and Medical Cannabis Provider
Associations

In order to ensure that qualified patients and primary caregivers are not subject
to criminal prosecution or sanction, and to ensure that only qualified patients and
primary caregivers have access to medical cannabis, the City of Oakland, or medical
cannabis provider associations on behalf of the City of Oakland, may issue valid
identification cards to qualified patients and primary caregivers upon receipt of a
physician's recommendation or approval for medical cannabis.

Section 6.  Physician-Patient Confidentiality

Certification processes conducted pursuant to this Chapter shall preserve to the
maximum extent possible ali legal protections and privileges, consistent with reasonably
verifying the qualifications and status of qualified patients and primary caregivers.
Disclosure of any patient information to assert facts in support of a qualified status shall
not be deemed a waiver of confidentiality of that information under any provision of law.

Section 7. Transportation of Medical Cannabis

All activities entailing the transportation of medical cannabis, in accordance with
this Chapter, shall be lawful when conducted by qualified patients, primary caregivers,
or medical cannabis provider associations where the quantity transported and the

method, timing, and distance of the transportation are reasonably related to the medical
needs of qualified patients.
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Section 8. Miscellaneous Applications

Possession and use of the following items shall be lawful when used in
accordance with the Compassionate Use Act of 1996 or this Chapter:

A. Pipes. papers, water pipes, vaporizers, and other related paraphernalia:

B. Cannabis products, such as baked goods, tinctures, concentrated
cannabis, infusions, oils, salves, and any other cannabis derivatives.

Section 9.  Violations and Penalties

A violation of any provision of this Chapter shall be a misdemeanor.

Article 2. Severabiiity

If any provision of this Chapter, or the application thereof to any person or
circumstance, is held invalid, that invalidity shall not affect any other provision or
application of this Chapter that can be given effect without the invalid provision or
application; and to this end, the provisions or applications of this Chapter are severable.

I certify that the foregoing is a full, true and correct copy
of an Ordinance passed by the City Council of the City of

Oakland, California on . " 5
by 27, (77

CEDAFLO
Clerk of the Council

City Clerk

Per /1\4"5 - Deputy
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CITY oF OAKLAND

CITY HALL - ONE CITY HALL PLAZA + OAKLAND, CALIFORNIA 94612

(510) 238-3301
FAX (510) 238-2223
TTY/TDD (510) 238-3724

Office of City Manager
Robert C. Bobb
City Manager

August 11, 1998

Mr. Jeff Jones

Executive Director

Oakland Cannabis Buyers’ Cooperative
1755 Broadway, Suite 300

Oakland, CA 94612

Dear Mr. Jones:

Pursuant to Chapter 8.42 of the Oakland Municipal Code, the City hereby designates the
Oakland Cannabis Buyers Club to administer the City’s Medical Cannabis Distribution
Program. The designation is subject to the cooperative’s agreement to comply with the
terms and conditions attached hereto as Exhibit A which hereby are incorporated by
reference in this letter as if set forth in full herein.

The designation shall be effective upon the Oakland Cannabis Buyers’ Cooperative’s
acceptance and agreement to the terms and conditions in Exhibit A. Please confirm the
Oakland Cannabis Buyers’ Cooperative’s agreement to comply with the terms and

conditions in Exhibit A by signing below.

Very truly yours,

obeft C. Bobb :

City Manager

SO AGREED:

J nes

Date: ég /R/7E
Executive Director

Oakland Cannabis Buyers’ Cooperative
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ROBERT A. RAICH (State Bar #147515)
1970 Broadway, Suite 1200

Oakland, California 94612
Telephone: (510) 338-0700

GERALD F. UELMEN (State Bar #39909)
Santa Clara University

School of Law _

Santa Clara, California 95053

Telephone: (408) 554-5729

ANDREW A. STECKLER (State Bar #1633
MORRISON & FOERSTER LLP

425 Market Street

San Francisco, California 94105
Telephone: (415) 268-7000

Attomneys for Defendants
OAKLAND CANNABIS BUYERS’
COOPERATIVE and JEFFREY JONES

Declaration of David Sanders
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB

JAMES J. BROSNAHAN (State Bar #34555&0) M "

T

,,,,,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Nos. C 98-00085 CRB
C 98-00086 CRB
Plaintiff, C 98-00087 CRB
C 98-00088 CRB
V. C 98-00089 CRB
C 98-00245 CRB
CA{\INABIS CULTIVATOR’S CLUB,
etal.,
DECLARATION OF DAVID SANDERS
Defendants. o
AND RELATED ACTIONS. J
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I, DAVID SANDERS, declare as follows:

1. My name is David C. Sanders. [am over the age of 21, am of sound mind, and am
competent to testify to the matters stated herein.

2 [ am a member of the Oakland Cannabis Buyers’ Cooperative. [ have AIDS. My
physician has recommended that [ use medical cannabis. It works when nothing else does work
at alleviating some of my symptoms.

3. [ was not present at any press conference on May 21, 1998. Although I was scheduled
to be at the Cooperative’s offices that day to appear at a press conference, I suffer from a serious
life-threatening illness, complications from which prevented me attending the event.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

Executed this l\i day of August, 1998, in Oakland, California.

XCLLM(% Q&\VM

David Sanders

Declaration of David Sanders
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1-
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COPY

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
V.
CANNABIS CULTIVATOR’S CLUB, et al.,

Defendants.

AND RELATED ACTIONS.

DECLARATION OF JOHN P. MORGAN
sf-555426

No. 98-0085 CRB
98-0086 CRB
98-0087 CRB
98-0088 CRB
C 98-0089 CRB

C 98-0245 CRB

DECLARATION OF
JOHN P. MORGAN, M.D.

C
C
C
C
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. JOHN P. MORGAN, declare:

1. ['am a medical doctor and Professor of Pharmacology at the City University of New
York Medical School. [ have personal knowledge of the facts stated herein, and if called as a
witness, | could and would testify competently as to them.

2. ['am co-author of the book entitled “Marijuana Myths, Marijuana Facts—A Review of
the Scientific Evidence,” published in 1997.

3. Marijuana, also known as cannabis, has many proven medical uses. Medical cannabis
reduces nausea and vomiting induced by cancer chemotherapy, stimulates appetite and promotes
weight gain in AIDS patients, reduces intraocular pressure in people suffering from glaucoma,
reduces muscle spasticity in patients with neurological disorders, spinal cord injuries, and multiple
sclerosis. Furthermore, patients and physicians have reported that smoked marijuana also provides
relief from migraine headaches, depression, seizures, and pain.

4. Recent studies have shown that cannabinoids may also be useful for other neurological
disorders, such as stroke.

5. There are no reasonable legal alternatives to medical cannabis for many patients.
Delta-9-THC is the main active ingredient in marijuana. While synthetic THC is available in capsule
form, it is not nearly as effective as smoked marijuana for many patients. For people suffering from
nausea and vomiting, who are unable to swallow and hold down a pill, smoking marijuana is often
the only reliable way to deliver THC to the body. Smoking marijuana deliver§ THC quickly,
providing relief in a few minutes, compared to an hour or more when THC is swallowed.

6. Smoking marijuana not only delivers THC to the bloodstream more quickly than
swallowing synthetic THC, but smoking delivers most of the THC inhaled. When synthetic THC is
swallowed, 90 percent or more of it never reaches sites of activity in the body as a result of the
body’s extensive metabolism of swallowed THC.

7. Another problem with swallowed THC is that its effects vary considerably, both from
one person to another and in the same person from one episode of use to another. Further, because
the onset of effect is an hour or more, patients using synthetic THC have difficulty achieving just the

effective dose. Moreover, when THC is swallowed, the effects last longer (up to six hours) compared

DECLARATION OF JOHN P. MORGAN 1
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to one or two hours when marijuana is smoked. Thus, smoking marijuana is a more flexible route of
administration than swallowing because smoking allows patients to adjust their dose to coincide with
the rise and fall of symptoms. For people suffering from nausea and vomiting from AIDS or cancer
chemotherapy, smoked marijuana provides rapid relief with lower overall doses of THC.

8. The psychoactive side effects of swallowed synthetic THC may be more intense than
those that occur from smoking, thereby increasing the likelihood of adverse psychological reactions.
This occurs because the liver actually produces, in high concentration, an active metabolite.

9. Smoking is a highly unusual way to administer a drug. Many drugs could be smoked,
but there is no good reason to do so because oral preparations produce adequate blood concentrations.
This is not the case with THC. Inhaling is a better route of administration than swallowing. Inhaling
is about equal in efficiency to intravenous injection, and considerably more practical.

10.  “Cannabis buyers’ cooperatives” are the best and safest way for patients to obtain
medical cannabis. Patients who rely on the criminal street markets to obtain marijuana necessarily
acquire cannabis of unknown potency and purity. For example, marijuana purchased from a street
dealer may contain fungal spores, which may be deadly for AIDS patients who have suppressed
immune systems. As a result of the dangers of obtaining marijuana from the criminal market, some
patients who need the drug may choose to forego their medication.

11.  The Drug Enforcement Administration’s own administrative law judge, Francis L.
Young, concluded not only that marijuana’s medical utility had been adequately demonstrated by the
evidence, but that marijuana had been shown to be “one of the safest therapeutically active
substances known to man.” The DEA administrator ignored this opinion when he decided to
maintain marijuana as a Schedule I drug.

12.  For many patients medical cannabis is necessary to avert imminent and often life-
threatening harm. For many patients, such as those undergoing intensive chemotherapy or

experiencing AIDS-related “wasting syndrome,” medical cannabis saves their lives. For patients

DECLARATION OF JOHN P. MORGAN 2
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suffering from glaucoma, medical cannabig may save their vision. For pau’efxts suffering neurological
disorders resulting from spinal cord injuries and multiple sclerosis, medical cannabis may enable
them to physically cope in society, 10 go on with their lives and to endure pain.

I declare under peniiy of perjury undér the laws of the State of California that the foregoing

is true and correct. .
Executed this 13th day of August at Ncw York, New York.

DECanamion Or Jorn P. Moraan
8£-555426
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[, YVONNE WESTBROOK, declare as follows:

1. My name is Yvonne Renee Westbrook. [ am 45 years of age, am of sound mind, and
am competent to testify to the matters stated herein.

2. I'am a member of the Oakland Cannabis Buyers’ Cooperative.

3. [ was diagnosed with multiple sclerosis in 1979. Because of my condition, I am
confined to a wheelchair. Cannabis helps me cope with many of the conditions brought on by
my illness. True and correct copies from my medical record are attached as "Exhibit A."

4. Spasticity is one of my symptoms caused by multiple sclerosis -- my legs will jump
uncontrollably. My doctor has prescribed Valium for the spasticity, but it does not work as well
as cannabis. It takes Valium approximately one hour to take effect, and during that hour, my legs
continue to jump around. After the Valium does take effect, I just want to fall asleep, and cannot
function well. In contrast, after [ take just a few puffs of cannabis, the spasticity immediately
subsides, and I can go about my normal activities. Cannabis makes it possible for me to live a
fulfilling life: Currently, my primary endeavor is working as a peer counselor for other people
with multiple sclerosis.

5. Chronic pain is another condition from which I suffer -- my feet and legs experience
throbbing aching. My doctor prescribed pain relievers, which help some at night, but during the
day, cannabis is the one and only medicine that helps me cope with the pain.

6. I suffer from terrible headaches. Cannabis helps me cope with that pain as well. My
doctor prescribed Vicodin for my headaches, but I try not to use it because it.can be addictive and
can cause liver problems. Lord knows, I don’t want liver problems along with multiple sclerosis.

7. Multiple sclerosis also makes it hard for me to sleep. Cannabis is effective at helping
me sleep, and the next morning I feel rested and refreshed. Other medications my doctor
prescribed for sleeping, such as Restoral, have side effects: The next morning I felt lethargic,
without energy, and not like myself. The prescription drugs rob me of energy, which is low
anyway because multiple of sclerosis. '

8. Being disabled can make me depressed, and I suffer from mood swings, but cannabis

improves my attitude. For example, I sometimes suffer from depression because of my

Declaration of Yvonne Westbrook
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1-
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condition, or I can become angry at my inability to perform simple daily tasks. In those
circumstances, [ can medicate with cannabis and it quickly improves my mental outlook. Being
depressed aggravates the headaches and fatigue I experience, which are symptoms of multiple
sclerosis, whereas having a good mental attitude alleviates those symptoms and improves my
condition.

9. My doctor is very supportive of my use of cannabis. He is glad I have a medicine that
helps me in so many ways. In the hospital, at various times, the nurses have seen me medicating
with cannabis. They, too, have been very supportive of me.

10. I only use cannabis for medical purposes, not recreationally. I am 45 years old -- [
have neither the time nor the inclination to use drugs recreationally. Because I smoke several
cannabis cigarettes every day, it does not have a psychoactive effect on me.

11. The Oakland Cannabis Buyers’ Cooperative provides a safe, clean, and comfortable
place to obtain cannabis. That is important to me because, being in a wheelchair, I do not want
to go to seedy places, or to parks or to the streets, in search of medicine. The elements I would
have to endure in order to get medicine there are dangerous, and it would be stressful. [ am
afraid of the guns, neighborhoods, and unsavory people I would need to interact with in order to
obtain cannabis on the black market.
knowlegl gd:.clare under penalty of perjury that the foregoing is true and correct to the best of my

Executed this ]AL/ day of August, 1998, in O d, California.

V277 %4

Yvonne Westbrook

Declaration of Yvonne Westbrook
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -2~
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GARY L. CHAN, M.D.
Board Certified Internal Medicine

.

August 16, 1996

To Whom It May Concern,

I am vwriting this letter to confirm that my patient,
Ms. Yvonne Westbrook does have Multiple Sclerosis.
have any questions or concerns, please feel free to call

my office. Thank you.

Sincerely,

yy -

. Gaty L. Ch‘n' M.D.

Exhibit A

1199 Bush Street, Suite 400
San Francisco, CA 94109
Telephone: (415) 474-7900

o

If you
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OAKLAND CANNABIS BUYERS CLUB
PHYSICIAN STATEMENT

My patient, _gy_MA [zithantk, , is being

treated for m“&f:‘a 0. Scloapas,
We have discussed the medical benefits and risks of manjuana use as a

treatment for this condition. I would consider prescribing marijuana for this
panent's condition if I were legally able to do so. If my patient chooses to use
marijuana therapeutically, I will continue to monitor his/her condition and

provide advice on his’her progress.

GARM C ) D

M‘“—’
Physician's Signature W

| Physician's Name (printed)

113D BUSkH ST #ASO
Address -

S F Ca 94y

V.

City, State and Zip Code

(A\S)  AFA-F9QD
Phone Number

Oakland Cannabis Buyers' Club
(510) 832-5346
ERB8O5
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Declaration of Kenneth Estes
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[, KENNETH ESTES, declare as follows:

1. My name is Kenneth Wayne Estes. [ am 40 years of age, am of sound mind, and am
competent to testify to the matters stated herein.

2. [ am a member of the Oakland Cannabis Buyers’ Cooperative.

3. 1 am a quadriplegic. I am either confined to a wheelchair or bedridden. [ use cannabis
for pain relief, appetite stimulation, and sleep.

4. I was injured in a motorcycle accident when I was 18 years old. I broke my neck at
cervical five and six. At first, all four of my limbs were paralyzed, but about two years after the
accident I regained some use of my arms, hands, and fingers. True and correct copies from my
medical record are attached as "Exhibit A."

5. 1live with constant pain. Sometimes it is a "tingling" that will not stop, almost as if
you hit your funnybone. Other times, such as when I get spasms or back problems, the pain
becomes intense, powerful, and overwhelming. Without cannabis the pain would be excruciating
Even after [ medicate with cannabis, the pain is still there -- it never goes away -- but cannabis
makes the pain bearable. Cannabis makes it possible for me to function in society and to deal
with other people because it alleviates the pain I experience.

6. Before I discovered medical cannabis, the pain in my back was so bad that it drove me
insane, and I wanted to kill myself. Having to live with the constant pain made me suicidal. I
wanted the pain to end at any cost.

7. T'was wasting away. I could not eat and I could not sleep. I was dying.

8. In my suffering, a hospital orderly who held a marijuana pipe to my lips allowed me to
medicate with cannabis for the first time. It worked.

9. The pain went down. I was able to sleep through the night. The next morning, I
finished breakfast. The nurse even brought in the doctors to show them that I ate the whole meal.

10. T am thankful that there is an herb I can turn to to alleviate my pain, because now I
want to live, not die. With the three ingredients of rest, food, and my spirits raised, I can conquer
anything, including conquering this illness. Cannabis saved my life.

11. T'have tried many prescription drugs, sometimes several medicines per day. For

Declaration of Kenneth Estes
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1-
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example, [ have tried Valium, Motrin, codeine, Vicadin, Darvocet, and many others. They either
did not work, or had side effects that made me not want to use them. The pharmaceutical pills
gave me stomach pain, other stomach problems, and constipation. They also made me
emotionally unstable: They made me want to cry, they made me angry at my condition, or they
made me frustrated.

12. The pills made my cognitive thinking defective and my mind blurred. I couldn’t hold
thoughts together, couldn’t have conversations, and couldn’t communicate with other people. It
is hard to deal with paralysis -- all [ have left are my words. When I couldn’t communicate with
other people through words, it only made my condition worse.

13. The pharmaceuticals merely added to my discomfort. They gave me new pain
(stomach pain) and made me self-conscious about not being able to speak, which detrimentally
affected my eating and sleeping. Cannabis, by comparison, gives me no pain, helps me eat, helps
me sleep, and makes me more sociable with other people.

14. Some of the prescription sleeping pills I used to take lost their effectiveness after a
while, making me need to take more and more of them. The next moming I would feel "hung
over" and "cloudy," and I still had the stdmach pain. If use cannabis to help me sleep, I feel
better the next morning, [ feel refreshed after a good night’s sleep, and I have no stomach pain.

15. Pills can take 60 to 90 minutes to take eﬁ'ect. In contrast, the immediate effect of
smoked cannabis is one of its great attributes. Medicating with cannabis allows access to sleep
or hunger when I need it, either because it is nighttime and time to sleep or because a meal is
ready.

16. Pharmaceuticals may work for some people, but they do not work for me. I know,
because [ have tried them. Cannabis, however, does work for me. It actually relieves my pain,
and it does not have the physAical and emotional side effects of the prescription medications.

1
I
"
1

Declaration of Kenneth Estes
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -2-
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[ declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

Executed this | = day of August, 1998, in Oakland, California.

< LA ‘C\,/'ed

Kennetfl Estes

Declaration of Kenneth Estes
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -3-
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Monica Ruiz-Durant, M.D.
THE PERMANENTE MEDICAL GROUP, INC.

3400 DﬂTA FAIR BLVD.

ANTICCH. CA 94508-4008 PHONE: 779-5090

NAME Eshs  knona 2L -

ADORESS

PHONE owre Sfle it
PLEASE ¥/ BOX WHEN PATIENT iS. INDUSTRAL I

~ One (1) Prescription Per Blank for Refili Authorization Request
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CAL LC. NO. ___G64187 DEANO, ___BR2245567

RESOURCE NO. 4520059
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SPECIFY MAJOR DRUG ALLERGIES TO 8§ ENTERED INTO PRARMACY SYSTEM
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[, IMA CARTER, declare as follows:

1. My name is Ima Jean Carter. [ am over the age of 21, am of sound mind, and am
competent to testify to the matters stated herein.

2. I am a member of the Oakland Cannabis Buyers’ Cooperative. I was present at a press
conference held at the Cooperative’s offices on May 21, 1998; however, I did not obtain any
medical cannabis at the press conference. At that press conference, I conducted interviews with
representatives of the media.

3. I have never obtained medical cannabis from Jeffrey Jones.

4. During the press conference, I left briefly to put money in the parking meter. On my
way back, I rode up in the elevator with a man I learned was a Drug Enforcement Administration
agent attempting to infiltrate our Cooperative.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge. ‘

Executed this _ﬂi\\day of August, 1998, in Oakland, California.

MCAQ‘\N\‘Q/

Ima Carter

Declaration of Ima Carter
Case Nos. C 98-00085 CRB, C 98-00086 CRB, C 98-00087
CRB, C 98-00088 CRB, C98-00089 CRB, C 98-00245 CRB -1-
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PLEASE TAKE NOTICE that, at AM. on . 1998. in the
Courtroom of the Honorable Charles R. Breyer, located at 450 Golden Gate Avenue.
San Francisco, California, 94102, proposed defendants and counterclaimants-in-

intervention, EDWARD NEIL BRUNDRIDGE. IMA CARTER. REBECCA NIKKEL

and LUCIA Y. VIER (the "Members"), will and do hereby move this Court for an

order granting the Members leave to intervene as of right as defendants and
counterclaimants-in-intervention pursuant to Rule 24(a) of the Federal Rules of Civil
Procedure, or, in the alternative, to intervene as defendants and counterclaimants-in-
intervention permissibly pursuant to Rule 24(b) of the Federal Rules of Civil
Procedure in Case Nos. C*98-00086 CRB (Rebecca Nikkel), C*98-00087 CRB
(Lucia Y. Vier), and C*98-00088 (Edward Neil Brundridge and Ima Carter), by filing
answers and a counterclaim-in-intervention in substantially the form attached to this
application as Exhibits "A" through "D" and, incorporated herein by this reference

("Answers and Counterclaim-in-Intervention").’

1 This motion is based upon the attached memorandum of points and authorities,
the concurrently filed declarations of the Members and the Members’ ex parte
application for an order shortening time and supporting papers filed on August 14,
1998, and all of the records and files in these actions.

-1- Notice and Mem. Points & Auth. re Mot. to Intervene, Case
Nos. C+98-00085 CRB. C+98-00086 CRB. C+98-00087

CRB. C+98-00088 CRB. C+98-00089 CRB. C+98-00245
12802766 CRB
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MEMORANDUM OF POINTS AND AUTHORITIES

L PRELIMINARY STATEMENT.

The Members are seriously ill individuals who have a fundamental right
guaranteed by the Fifth Amendment of the United States Constitution (the "Fifth
Amendment”) to be free from governmental interdiction of their personal, self-funded
medical choice. made in consultation with their personal physician. to alleviate their
suffering through the only effective treatment available for them. The Members use
cannabis because it is the only drug which effectively alleviates their pain or otherwise
treats the Members’ chronic medical conditions.

Each of the Members is a member of one of the cooperatives named as a
defendant in these three actions. The defendant cooperatives have served as the
Members’ source of legal, safe and affordable cannabis upon the recommendation of
each Member’s physician. In these actions, plaintiff and counter-defendant United
States of America (the "Government") seeks to enjoin the defendant cooperatives from.
among other things, distributing cannabis to their members. The Members, however.
have a fundamental right and a liberty interest in obtaining and using cannabis for
medicinal purposes that is guaranteed by the Fifth Amendment.

There is no question that the Members have an interest in the transactions
which are the subject matter of this action. The Members would inevitably be on the
other side of some of the very transactions the Government seeks to enjoin. The
Members should be permitted to intervene because they are uniquely situated to assert
both the medical necessity defense and a counterclaim based on the their fundamental

right guaranteed by the Fifth Amendment.
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IL. FACTUAL BACKGROUND.

A. The instant federal lawsuits.

In January 1998, the Government filed six separate lawsuits against six
cooperative associations and individuals. seeking. among other things. a preliminary
and permanent injunction under the Controlled Substances Act (see 21 U.S.C. § 882)
to prevent these cooperative associations from distributing cannabis. See Complaints.
filed January 8, 1998 (Prayer). On or about May 19, 1998, the Court issued a
preliminary injunction as to each defendant enjoining it from engaging in the
manufacture, distribution or possession of marijuana in violation of section 841(a)(1)

of the Controlled Substances Act. See United States of America v. Cannabis

Cultivators Club, 1998 WL 257103, *19 (N.D. Cal. 1998).

In July 1998, the Government moved for an order to show cause why
defendants should not be held in contempt for failing to comply with the preliminary
injunction and for summary judgment. The hearing on the Government’s motion is
scheduled for August 31, 1998. See Order, filed July 27. 1998. The Government's
initiation of this contempt proceeding demonstrates that it will seek to prevent the
defendant cooperatives from distributing cannabis to anyone, including those who, like
the Members, assert a medical necessity defense or, as we explain below, a
fundamental right guaranteed by the Fifth Amendment.

B. The Defendants and Counterclaimants-in-Intervention.

On the recommendation of their doctors, seriously ill Californians have gone to
the defendant cooperatives to obtain cannabis that was safe and affordable. For
example, Rebecca Nikkel used cannabis on the recommendation of her physician. See
Declaration of Rebecca Nikkel in Support of Motion for Leave to Intervene, filed and
served herewith ("Nikkel Decl."), § 6. Ms. Nikkel is a member of the Marin Alliance
for Medical Marijuana. Id. § 1. She has been a member since December 1997, and

she visits the Marin Alliance approximately every ten (10) days. Id. § 8.
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Ms. Nikkel suffers from severe and painful muscle spasms that are not treatable
by conventional medicines. She has fibromyalgia and multiple sclerosis. 1d. { 2.

Ms. Nikkel tried many conventional treatments and medicines. and only cannabis
effectively relieved the pain she experienced from muscle spasms. Nikkel Decl.. § 4.
6. One conventional medicine, baclofen, caused Ms. Nikkel to be unable to walk. 1d.
q 4. Another nearly caused her to die when she experienced a severe allergic reaction
which progressed to anaphylactic shock. Id. On the recommendation of her doctor.
Ms. Nikkel used cannabis to relieve the pain caused by the muscle spasms. 1d. § 6.
"The cannabis is the only medicine which effectively and safely alleviates the pain
caused by the muscle spasms. The use of cannabis is a medical necessity" for

Ms. Nikkel. Id. No other conventional medicine effectively manages the pain she
experiences. Id.

Other Californians also suffer severe pain from conditions such as arthritis and
cervical nerve damage which are not effectively treated by conventional medicines.
For many. cannabis is the only effective treatment for this pain and these conditions.
See Declaration of Edward Neil Brundridge in Support of Motion for Leave to
Intervene, filed and served herewith ("Brundridge Decl.”), { 4: Declaration of Ima
Carter in Support of Motion for Leave to Intervene, filed and served herewith ("Carter
Decl."), § 10. For others, cannabis is the only medicine which maintains their health
and keeps them alive by stimulating their appetites. See Brundridge Decl., q] 7. 8:
Declaration of Lucia Y. Vier in Support of Motion for Leave to Intervene, filed and
served herewith ("Vier Decl.”), § 3.

Each of the Members uses cannabis on the recommendation of his or her
doctor. Nikkel Decl., § 6; Brundridge Decl., § 10; Carter Decl.. { 8: Vier Decl., { 3.
Each of the Members has tried conventional medicines and found that cannabis is the
only medicine which effectively alleviates their pain, stimulates their appetite or

otherwise treats a chronic, medical condition. Nikkel Decl., 1§ 4-6: Brundridge Decl.,
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qq 3-8: Carter Decl., §§ 3-7. 10. Likewise, each of the Members visits one of the
defendant cooperatives and will suffer immediate and irreparable harm if it 1s closed.
Nikkel Decl., 4 1. 8: Brundridge Decl.. §q 1, 7, 11: Carter Decl.. 94 1. 7. 9. 10: Vier
Decl.. 99 1. 5. If the cooperatives are prevented from distributing cannabis. the
Members will not be able legally to obtain cannabis that is safe and affordable. Id.

The Members are suffering a special harm as result of the relief the
Government seeks. In addition, the Members are not able to speak freely with their
doctors about their conditions and medical needs. Carter Decl., § 8: Nikkel Decl.. § 7:
Brundridge Decl., { 10. More importantly, the Members are not able to discuss with
their doctors the only medication which effectively alleviates their pain or stimulates
their appetite: cannabis. 1d. Their privacy and relationships with their doctors have
been harmed and will continue to be harmed as a result of the Government’s attempts
to obtain and enforce the preliminary injunction in these actions.

C. The Compassionate Use Act of 1996.

In 1996, the voters of the State of California passed a ballot initiative that
became known as the "Compassionate Use Act of 1996." See Calif. Health & Safety
Code § 11362.5. This initiative, now law, sought to ensure that seriously ill
Californians "have the right to obtain and use marijuana for medical purposes . . ."
upon the recommendation of their physicians. Id. Following passage of this act,
cooperative associations, including defendants. formed to provide "safe and affordable
distribution of marijuana to all patients in need of marijuana.” Id.: see also Complaint
for Declaratory Relief, and Preliminary and Permanent Injunctive Relief, filed
January 9, 1998 in Case No. C+98-00088, 1 17-22 (alleging that defendant Oakland
Cannabis Buyers’ Cooperative "from sometime early in 1997 to the present . . . [has]

been engaged in the sale or distribution of marijuana”).

-5- Notice and Mem. Ponts & Auth. re Mot. to Intervene. Case
Nos. C+98-00085 CRB. C+98-00086 CRB. C+98-00087
CRB. C+98-00088 CRB. C+98-00089 CRB. C+98-00245
12802766 CRB

ERB822



[ 9]

O e =

D. Changed circumstances in the instant litigation.

In July 1998, there was a change in the interests implicated in the instant
actions when the Government moved for an order to show cause why defendants
should not be held in contempt for allegedly not complying with the Court’s
preliminary injunction and for summary judgment in the contempt proceeding. See
Plaintiff’s Motion for An Order to Show Cause, etc., filed on or about July 6. 1998.
This order to show cause challenged the defendant cooperatives’ medical necessity
defense that, despite the preliminary injunction, they could continue to provide
cannabis to members whose personal physicians had determined that they had no other
medical alternative to alleviate their serious medical conditions.

The Members’ intervention in this litigation is necessary to facilitate the
Court’s having a proper record upon which to evaluate and decide the Constitutional
and statutory issues implicated by the order to show cause re: contempt and the
Government's related motion for an order granting a summary judgment of civil
contempt (collectively, the "August 31 Proceedings"). See Declaration of Margaret S.
Schroeder in Support of Ex Parte Application, etc., filed and served herewith
("Schroeder Decl."), § 5. The Members' rights and interests will likely be affected by
the issues raised at the August 31 Proceedings. Id.

Since July 1998, when the Government filed the motions which are the subject
of the August 31 Proceedings, counsel for the Members have diligently attempted to
bring on this motion for leave to intervene to represent the unique position of the
Members. Id. Counsel’s efforts were complicated by the defendant cooperatives
members’ secrecy, fears and physical conditions. 1d. It took a significant period of
time just to identify, interview and obtain sworn statements from the Members, who
were among a larger group of potential intervenors. In fact. that process was not

complete itself until August 10. Accordingly, the motion is timely filed. Id.
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m.  ARGUMENT.

A. The Members should be permitted to intervene "of right”.

The Members should be permitted to intervene as a matter of rightt On a
timely application anyone shall be permitted to intervene in an action when the
applicant "claims an interest relating to the property or transaction which is the subject
of the action and the applicant is so situated that the disposition of the action may as a
practical matter impair or impede that person’s ability to protect that interest, unless
the applicant’s interest is adequately represented by existing parties.” Fed. R. Civ. P.

24(a): see also Sagebrush Rebellion. Inc. v. Watt, 713 F.2d 525, 527 (9th Cir. 1983)

(reversing order denying intervention of right).
"Any doubt concerning the propriety of allowing intervention should be
resolved in favor of the proposed intervenors because it allows the court to resolve all

related disputes in a single action.” Federal Sav. & Loan v. Falls Chase SP. Taxing

Dist.. 983 F.2d 211, 216 (11th Cir. 1993). Rule 24 has traditionally received "a liberal

construction in favor of applicants for intervention." Washington State Bldg. & Const.

Trades v. Spellman, 684 F.2d 627, 630 (9th Cir. 1982) (allowing public interest group

that sponsored initiative being challenged to intervene as a matter of right); see also

Sierra Club v. U.S. E.P.A., 995 F.2d 1478, 1481 (9th Cir. 1993) (reversing order

denying intervention as of right).
As set forth below, the Members meet all the requirements of intervention as a
matter of right.

1. The motion to intervene is timely.

The Members have timely applied for leave to intervene. Whether a motion to
intervene is timely is determined by analyzing the following factors: (1) the stage of
the proceeding at which an applicant seeks to intervene; (2) the prejudice to other

parties; and (3) the reason for and the length of the delay. See Officers for Justice v.

Civil Service Com’n, 934 F.2d 1092, 1095 (9th Cir. 1991). In Officers for Justice, the
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court reversed an order denying intervention on the ground that the applicant’s motion
was untimely. The court held that the district court erroneously focused on the

amount of time that had passed since the commenceli@at of the litigation sixteen vears

earlier. Id. The proper focus is on the date the person attempting to intervene "should
have been aware his interests would no longer be protected adequately by the parties.
rather than the date the person learned of the litigation.” Id. (internal quotations
omitted).

In this case. the Members learned in July 1998 that their interests would no
longer be adequately protected by the parties when the Government moved for its
order to show cause challenging the defendant cooperatives’ reliance on the medical
necessity defense to provide cannabis to members who had a doctor’s
recommendation. See Schroeder Decl., I 5-6. Moreover, to be timely, an intervenor

does not have to move to intervene immediately. See S.E.C. v. Navin. 166 F.R.D.

435, 439 (N.D. Cal. 1995) (granting motion to intervene). In Navin. the applicant
moved to intervene after the court issued both a preliminary and permanent injunction
enjoining the defendants from violating the federal securities laws by making false and
misleading representations in connection with the sale of unregistered securities. The
court nevertheless permitted the applicant to intervene and file a complaint. In
addition, the timeliness requirement for intervention as of right should be treated more
leniently than for permissive intervention because of the likelihood of more serious

harm. United States v. State of Or., 745 F.2d 550, 552 (9th Cir. 1984) (reversing

order denying intervention as of right where applicant filed motion to intervene one
week before court entered order affecting applicant’s interest).

There will be no prejudice to the other parties if the Members are permitted to
intervene. If the Government complains of prejudice, its concerns can have little to do
with timeliness. The Government cannot suggest that its problems are materially

different now than they would have been several weeks ago had the Members sought
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to intervene then. See. e.g. id. at 553. The proceedings are at an early stage. No trial
date has been set. no d;scovery has been taken, no dispositive motions have been
heard and only a preliminary injunction has been issued.

The Members' motion is also timely because they only became aware last
month that their interests would not be adequately protected by defendants. and the

Members have worked diligently since then to bring on this motion. Se€ Officers for

Justice. 934 F.2d at 1095; see also Schroeder Decl., § 6. The Members are intervening
to assert a medical necessity defense and to file a counterclaim asserting their
fundamental right described below (see § II1.A.2., infra). No party will be prejudiced
by this intervention. The Members have taken several weeks to file this motion
because of complications by the defendant cooperative members’ S€crecy. fears of
criminal prosecution and physical conditions and disabilities. Schroeder Decl.. q6.

2. The Members have an interest in the transaction.

The Members should be permitted to intervene because they have an interest in
being able legally to obtain cannabis that is safe and affordable: the Members have a
fundamental right guaranteed by the Fifth Amendment to be free from governmental
interdiction of their personal, self-funded medical choice, in consultation with their
personal physician, to alleviate their suffering through the only effective treatment
available for them. This fundamental right admittedly has not as yet been recognized
in reported case law. However, it is in accord with the principles and teaching of the
United States Supreme Court in Roe v. Wade, 410 U.S. 113, 154 (1973) (recognizing

a fundamental right to abortion), Eisenstadt v. Baird. 405 U.S. 438, 453-54 (1972)

(recognizing a fundamental right to contraception), Loving v. Virginia, 388 UsS. 1,12

(1967) (recognizing a fundamental right to marriage), Griswold v. Connecticut,

381 U.S. 479, 484-85 (1965) (recognizing a fundamental right to marital privacy),

Skinner v. Oklahoma, 316 U.S. 535, 541-42 (1942) (recognizing a fundamental right
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to procreate), and Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925)

(recognizing a fundamental right to child rearing and education).

An applicant shall be permitted to intervene when "it claims an interest relating
to the property or transaction which is the subject of the action . . . ." Fed. R. Civ. P.
24(a)(2). In the instant actions, the Government seeks to enjoin the defendant
cooperatives from distributing cannabis. See Complaints, filed January 9. 1998.
(Prayer). By the contempt proceedings. the Government further seeks to prevent the
defendant cooperatives from distributing cannabis to anyone, including those with a
medical necessity defense or fundamental right.

The Members have a legal interest in obtaining cannabis. See Ex. D
(Counterclaim-in-Intervention for Declaratory and Injunctive Relief, § 17): see also
Calif. Health & Safety Code § 11362.5(b)(1)(B) ("To ensure that seriously ill
Californians have the right to obtain and use marijuana for medical purposes where
that medical use is deemed appropriate and has been recommended by a physician

™). To intervene, an applicant must have a "protectable interest.” Sierra Club.
995 F.2d at 1481. In Sierra Club. the court of appeal reversed an order denying the
City of Phoenix’s motion to intervene as of right and permissively in an action by the
Sierra Club against the Environmental Protection Agency. The court found that the
City had a right to intervene as a defendant in the action. "Our adversary process
requires that we hear from both sides before the interests of one side are impaired by a
judgment.” Id. at 1483.

Each of the Members has found that cannabis is the only effective medicine to
alleviate their pain or to stimulate their appetite to keep them alive. See Nikkel Decl,
q 6: Brundridge Decl., ] 4, 6, 8: Carter Decl., § 10: Vier { 3. Likewise, each of the
Members uses cannabis on the recommendation of his or her doctor. Nikkel { 6:
Brundridge Decl., § 10; Carter Decl.,  8: Vier Decl., § 3. The Members are the

beneficiaries of the Compassionate Use Act and the defendant cooperatives’ operations
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which the Government seeks to enjoin. When injunctive relief will have "direct.
immediate. and harmful effects upon a third party’s legally protectable interests. that
party satisfies the ‘interest’ test of Fed. R. Civ. P. 24(a)(2): he has a significantly
protectable interest that relates to the property or transaction that is the subject of the

action." Forest Conservation Council V. U.S. Forest Service. 66 F.3d 1489. 1494

(9th Cir. 1995) (reversing order denying intervention of right).

The "interest test” is "primarily a practical guide to disposing of lawsuits by
involving as many apparently concerned persons as is compatible with efficiency and
due process.” Navin, 166 F.R.D. at 440 (citations omitted). There is no question that
the Members satisfy this test.

3. Disposition of these actions will as a practical matter impair the

Members’ abilitv to protect the right to obtain cannabis.

If the Government’s requested relief is granted, as a practical matter, the
Members® ability to obtain cannabis legally, that is safe and affordable, will be
severely impaired. Intervention of right shall be granted if the applicant "1s so situated
that the disposition of the action may as a practical matter impair or impede the

applicant’s ability to protect that interest . . . ." Fed. R. Civ. P. 24(a)(2); see also

Sagebrush Rebellion, 713 F.2d at 528 (holding that adverse decision in suit would

impair the intervenor-society’s interest in the preservation of birds and their habitats).

As discussed above. the Members have a protectable interest in obtaining
cannabis. If the defendant cooperatives are closed, the Members will not be able to
obtain cannabis legally. 'Nikkel Decl., { 8; Brundridge Decl., { 11: Carter Decl.. | 10:
Vier Decl., § 5. The practical effect of the Government’s obtaining a permanent
injunction is closure of the defendant cooperatives. An adverse decision in these
actions would plainly impair the Members’ interest to legally obtain cannabis that is
safe and affordable. "This conclusion is fully in accord with our past decisions

recognizing practical limitations on the ability of intervention applicants to protect
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interests in the subject litigation after court-ordered equitable remedies are in place.”

See U.S. v. State of Or.. 839 F.2d 635. 639 (9th Cir. 1988) (reversing order denying

intervention of right) (emphasis added). In addition. the Members can demonstrate
that the injunction sought by the Government poses a “tangible threat” to their
protectable interest because the Government has included in its prayer "those persons
in active concert or participation with [defendants] who receive actual notice of the
order.” and the Members "could be legally bound by the court’s decree.” Forest

Conservation Counsel, 66 F.3d at 1496. Decisions in the instant actions may also.

under the principles of stare decisis, bar the Members from relitigating certain facts or
legal issues.

Although the Members’ right to obtain and use cannabis does not arise under
the Controlled Substances Act, it is enough "that the interest is protectable under some
law, and that there is a relationship between the legally protected interest and the
claims at issue.” Sierra Club, 995 F.2d at 1484. The Members satisfy this
requirement.

4. The Members’ interest may not be adequately represented by the

parties.

The Members satisfy the last prong of the intervention of right rule. Their
interests are not adequately represented by existing parties. See Fed. R. Civ. P.
24(a)(2). "The proposed intervenors’ burden to show that their interests may be

inadequately represented is minimal.” Federal Sav. & Loan, 983 F.2d at 216 (onginal

emphasis); see also, Sagebrush Rebellion, 713 F.2d at 528 (same). In Sagebrush

Rebellion, the court of appeals found that the intervenor satisfied this minimal
showing for several reasons, including that the intervenor "offers a perspective which
differs materially from that of the present parties to this litigation.” Id.

Here, the Members are the “"seriously ill Californians” who need to use

cannabis because it is the only effective treatment for their pain or other chronic
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conditions. The Members seek to intervene to file a counterclaim seeking declaratory
and injunctive relief concerning their fundamental right guaranteed by the Fifth
Amendment. No other party may be able to assert this claim. The Government
brought this action against individuals and the defendant cooperatives, and challenges.
as we understand it, whether these defendants having standing to assert adequately the
constitutional defenses and claims of their members. Hence, if granted intervention.
the Members will be able to insure that a proper record exists upon which to assert
such claims and defenses.

Moreover. the Members have suffered an "injury in fact.” The Members seek
to assert constitutional rights, for which they have standing. They have suffered an
"actual or imminent” "injury in fact” as a result of the threat of being prohibited from
obtaining legal, safe and affordable cannabis. Hence, the injunction has caused or will

cause the injury in fact, and court intervention would redress their harm. See. e.g.

Bennett v. Spear, 117 S. Ct. 1154, 1163 (1997). For these reasons, the Members

satisfy the minimal burden of showing that the representation of their interests in this
action "may be" inadequate.

B. In the alternative. the Members should be granted permissive

intervention.

If the Members are not permitted to intervene as of right, they should be
granted permissive intervention. "Upon timely application anyone may be permitted to
intervene in an action . . . (2) when an applicant’s claim or defense and the main
action have a question of law or fact in common.” Fed. R. Civ. P. 24(b). A court
may grant permissive intervention under Rule 24(b) if three conditions are met: (1)
the movant must show an independent ground for jurisdiction, (2) the motion must be
timely, and (3) the movant’s claim or defense and the main action must have a

question of law and fact in common. Venegas v. Skaggs, 867 F.2d 527, 529 (9th Cir.
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1989) (reversing order denying permissive intervention).” See also Bureerong v.
Uvawas, 167 F.R.D. 83 85 (C.D. Cal. 1996) (granting government's ex parte motion
to intervene). If these conditions are met, "then the question of whether a party will
be allowed to intervene is within the sound discretion of the trial court.”" 1d. The
Members meet all the requirements for permissive intervention.

Because the Members’ claims are against the federal government and involve a
question of federal law, there are independent grounds for the Court’s exercise of
subject matter jurisdiction. See 28 U.S.C. §§ 1331, 1346(a).

The Members’ motion is also timely. See, § IILA.1, supra. In addition. the
parties to these actions will not be prejudiced if the Members are granted permissive
intervention. As discussed above, the proceedings have not proceeded to such a point
that the Government would be prejudiced by the Members’ intervention: no trial date
has been set, no discovery has been taken, no dispositive motions have been heard and

only a preliminary injunction has issued. See. e.g. Bureerong, 167 F.R.D. at 86, n. 7

(finding no prejudice and that arguments against intervention went to merits of
movant’s purposes for intervening rather than delay and prejudice).

Finally, the Members’ defense of medical necessity and their proposed
counterclaim plainly have numerous questions of law and fact in common with the
instant actions. The existence of a "common question” is liberally construed. Id. at

85: see also Venegas, 867 F.2d at 530 (finding common questions of law and fact and

that "all of the considerations which guide the exercise of judicial discretion clearly

weighed in favor of permissive intervention”).

2 The Venegas court also held that in deciding whether to permit permissive
intervention, a court should consider "whether the movant’s ‘interests are adequately
represented by existing parties.”" Venegas. 867 F.2d at 530 (citations omitted). As
previously discussed, the Members interests are not adequately represented by existing
parties. See, § III.A.4, supra.
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Some of the common questions of fact and law are: (1) whether cannabis was
distributed in violation of the preliminary injunction. (2) whether cannabis was
distributed in violation of the Controlled Substances Act. (3) whether the medical
necessity defense applies, and (4) whether the injunction the Government seeks
violates the Members' fundamental right guaranteed by the Fifth Amendment to be
free from governmental interdiction of in their personal, self-funded medical choice. in
consultation with their personal physician, to alleviate their suffering through the only
effective treatment available for them. The facts and questions of law plainly arise out
of the same transactions alleged in the complaints and in support of the Government's
motions.

For these reasons, the Members should be granted permissive intervention.

IV. CONCLUSION.

For the foregoing reasons, the Court should permit the Members to intervene as
of right. In the alternative, the Court should grant the Members permissive
intervention in these actions.

Dated: August /4, 1998.

Respectfully submitted,

PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN III

MARGARET S. SCHROEDER

235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880

By (/Waqand‘ﬁ%/t rveder—
V)

Attorneys for Proposed
Defendants and Counterciaimants-
in-Intervention Edward Neil
Brundridge, Ima Carter, Rebecca
Nikkel and Lucia Y. Vier
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PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN I #95255
MARGARET S. SCHROEDER #178586
235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880
Telephone: (415) 983-1000

Attorneys for Proposed
Defendant and Counterclaimant-
in-Intervention Rebecca Nikkel

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,

VS.

MARIN ALLIANCE FOR MEDICAL
MARIJUANA; and LYNETTE SHAW,

Defendants.

No. C 98-00086 CRB

ANSWER TO COMPLAINT OF
INTERVENOR-DEFENDANT AND
REQUEST FOR JURY TRIAL

NI NI PN AN N

Defendant in intervention REBECCA NIKKEL ("Nikkel™) responds to

plaintiff’s Complaint for Declaratory Relief, and Preliminary and Permanent Injunctive

Relief against defendants Marin Alliance for Medical Marijuana and Lynette Shaw,

(the "Complaint") as follows:

FIRST DEFENSE

The Complaint fails to state a claim upon which relief can be granted.

12808838
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SECOND DEFENSE

Nikkel answers the allegations of the numbered paragraphs of the Complaint
using the same paragraph numbers:

1. Nikkel is without knowledge or information sufficient to enable her to
form a belief as to the truth or falsity of plaintiff’s averments concerning its intent and
state of mind. Answering the remaining allegation of paragraph 1, Nikkel avers that
the Complaint speaks for itself and that provisions of the Controlled Substances Act
(the "Act"), 21 US.C. § 801 et seq., are conclusions of law, which speak for
themselves. Except as so averred, Nikkel denies the allegations of paragraph 1.

2. Nikkel avers that section 512(a) of the Act, 21 U.S.C. § 882(a), is a
matter of law that speaks for itself and further avers upon information and belief that
this Court has jurisdiction over the claims alleged pursuant to 28 U.S.C. §§ 1331 and
1345 and that venue lies in this district. Except as so averred, Nikkel denies the
allegations of paragraph 2.

3. Nikkel admits the allegations of paragraph 3 upon information and
belief.

4. Nikkel avers upon information and belief that the Marin Alliance is an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Except as so averred, Nikkel denies the allegations of paragraph 4.

5. Nikkel avers upon information and belief that Lynette Shaw ("Shaw") is
the director of the Marin Alliance. Except as so averred, Nikkel is without knowledge
or information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 5.

6. Nikkel avers that 21 U.S.C. § 801 et seq. is a matter of law that speaks

for itself. Except as so averred, Nikkel denies the allegations of paragraph 6.

12808838 22- ERB835
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7. Nikkel avers that section 501(a) of the Act, 21 US.C. § 871(a), is a
matter of law that spc;ks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 7.

8. Nikkel avers that section 101 of the Act, 21 U.S.C. § 801, is a matter of
law that speaks for itself. Except as so averred, Nikkel denies the allegations of
paragraph 8 to the extent the quoted language is taken out of context. Nikkel
specifically denies that the findings excerpted in paragraph 8 represent all of the
Congressional findings in 21 U.S.C. § 801 that are pertinent to this action.

9. Nikkel avers that section 102(6) of the Act, 21 U.S.C. § 802(6), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 9.

10. Nikkel avers that section 202(b) of the Act, 21 U.S.C. § 812(b), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 10.

11. Nikkel avers that section 202(c) of the Act, 21 U.S.C. § 812(c), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 11.

12. Nikkel avers that section 401(a) of the Act, 21 U.S.C. § 841(a)(1), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 12.

13. Nikkel avers that section 102(15) of the Act, 21 U.S.C. § 802(15), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 13.

14. Nikkel avers that section 416(a) of the Act, 21 U.S.C. § 856(a)(1), is a
matter of law that speaks for itself. Except as so averred, Nikkel denies the

allegations of paragraph 14.

ERO836
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15. Nikkel avers that section 406 of the Act, 21 U.S.C. § 846, is a matter of
law that speaks for itself. Except as so averred, Nikkel denies the allegations of
paragraph 15.

16. Nikkel avers that section 512(a) of the Act, 21 U.S.C. § 882(a), 1s a
matter of law that speaks for itself. Except as so averred, Nikkel denies the
allegations of paragraph 16.

17. Nikkel avers upon information and belief that the Marin Alliance is an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Nikkel further avers upon information and belief that Shaw is the
director of the Marin Alliance. Except as so averred, Nikkel denies the allegations of
paragraph 17.

18.  Nikkel avers upon information and belief that the Marin Alliance is an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Nikkel further avers upon information and belief that Shaw is the
director of the Marin Alliance. Except as so averred, Nikkel is without knowledge or
information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 18.

19.  Nikkel avers upon information and belief that the Marin Alliance is an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Nikkel further avers upon information and belief that Shaw is the
director of the Marin Alliance. Except as so averred, Nikkel is without knowledge or
12808838 4- ERO837
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information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 19.

20.  Nikkel avers upon information and belief that the Marin Alliance 1s an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Nikkel further avers upon information and belief that Shaw is the
director of the Marin Alliance. Except as so averred, Nikkel is without knowledge or
information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 20.

21.  Nikkel avers upon information and belief that the Marin Alliance is an
unincorporated association located at 6 School Street Plaza, Suite 210, Fairfax,
California that operates as a not for profit organization pursuant to and in accordance
with the statewide mandate of Proposition 215 to help provide medicine for members
who need it. Nikkel further avers upon information and belief that Shaw is the
director of the Marin Alliance. Except as so averred, Nikkel is without knowledge or
information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 21.

22.  Nikkel refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 21 of the Complaint.

23.  Nikkel is without knowledge or information sufficient to form a belief
as to the truth or falsity of the allegations of paragraph 23.

24.  Nikkel is without knowledge or information sufficient to form a belief
as to the truth or falsity of the allegations of paragraph 24.

25.  Nikkel refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 24 of the Complaint.

26.  Nikkel is without knowledge or information sufficient to form a belief
as to the truth or falsity of the allegations of paragraph 26. ERO838
12808838 -5-
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27 Nikkel is without knowledge or information sufficient to form a belief

as to the truth or falsity of the allegations of paragraph 27.

28.  Nikkel refers to and incorporates by reference herein as if fully set forth

her answers to paragraphs 1 through 27 of the Complaint.

29.  Nikkel is without knowledge or information sufficient to form a belief

as to the truth or falsity of the allegations of paragraph 29.

30.  Nikkel is without knowledge or information sufficient to form a belief

as to the truth or falsity of the allegations of paragraph 30.

THIRD DEFENSE

Plaintiff’s claims are barred by the doctrine of unclean hands.

FOURTH DEFENSE

Nikkel is informed and believes, and on that basis alleges, that at all times
relevant to the matters alleged in the Complaint, plaintiff was informed of any rights
and claims which it may have had against Nikkel. Having such knowledge, plaintiff
intentionally conducted itself in such a way as to lead Nikkel to believe plaintiff
intentionally relinquished the rights and claims which it may have had against Nikkel.
Plaintiff is therefore estopped from seeking damages and any other relief based on the

allegations of the Complaint.

FIFTH DEFENSE

Nikkel is informed and believes, and on that basis alleges, that plaintiff
knowingly and unreasonably delayed in asserting the claims contained in the
Complaint, without good cause and under circumstances permitting and requiring
diligence, and thereby prejudiced Nikkel. For that reason, the Complaint and each
purported cause of action therein are barred by the doctrine of laches.
sostan - ERB839
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SIXTH DEFENSE
Nikkel is informed and believes, and on that basis alleges, that at all times
relevant to the matters alleged in the Complaint, plaintiff was fully informed of the
alleged rights it now asserts in its Complaint. Having such knowledge, plaintiff
intentionally conducted itself in a manner inconsistent with the assertion of those
rights and caused Nikkel to believe that it had relinquished said rights. As a result,

plaintiff has waived the rights it now claims to assert.

SEVENTH DEFENSE

Nikkel’s actions are lawful under the doctrine of necessity.

EIGHTH DEFENSE

The statutes and regulations upon which plaintiff relies, as applied herein,

violate the Commerce Clause of the United States Constitution.

NINTH DEFENSE
The statutes and regulations upon which plaintiff relies, as applied herein,
violate the substantive due process rights of life, privacy, freedom from government
interference to use the most effective medication, bodily integrity and the doctor-

patient relationship and privilege as recognized by the United States Constitution.

TENTH DEFENSE

The statutes and regulations upon which plaintiff relies, as applied herein,
violate Nikkel’s rights as recognized by the Fourth, Fifth and Sixth Amendments to

the United States Constitution.

ER@840
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ELEVENTH DEFENSE

Nikkel’s actions are not unlawful purchase, but rather constitute joint

possession or joint use.

TWELFTH DEFENSE

Nikkel’s actions are lawful as activities of an ultimate user.

THIRTEENTH DEFENSE

Nikkel’s actions about which plaintiff complains are the result of entrapment.

FOURTEENTH DEFENSE

Nikkel’s actions have caused no irreparable injury.

FIFTEENTH DEFENSE

The balancing of hardships weighs in favor of Nikkel’s actions.

SIXTEENTH DEFENSE

Nikkel’s actions are lawful as consistent with the public interest.

SEVENTEENTH DEFENSE

Nikkel’s actions lawfully constitute an exercise of power retained by the State

of California, and by the people of the State of California, under the Tenth

Amendment to the United States Constitution.

EIGHTEENTH DEFENSE

Any alleged act or omission giving rise to this action was committed or

omitted without knowledge of Nikkel.

12808838
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omitted without consent of Nikkel.

NINETEENTH DEFENSE

Any alleged act or omission giving rise to this action was committed or

WHEREFORE, Nikkel prays for judgment on the Complaint in her favor and

against plaintiff as follows:

12808838

(a)  That plaintiff take nothing by reason of its Complaint;

(b)  That the Complaint be dismissed with prejudice;

© That no declaration issue finding that Nikkel has violated the

Controlled Substances Act;

(d)  That no permanent injunction issue;

()  That Nikkel be awarded her costs of suit and attorneys’ fees

incurred herein; and

" For such other relief as the Court may deem just and proper.

Dated: August __, 1998.

PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN III

MARGARET S. SCHROEDER

235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880

By
Attorneys for Proposed
Defendant and Counterclaimant-
in-Intervention Rebecca Nikkel
ERG842
-9-
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1 DEMAND FOR JURY TRIAL

2 Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Nikkel demands a tral
3 by jury of all issues properly tried to a jury.

4 Dated: August __, 1998.
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PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN III

MARGARET S. SCHROEDER

235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880

By

Attorneys for Proposed
Defendant and Counterclaimant-
in-Intervention Rebecca Nikkel
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PILLSBURY MADISON & SUTRO LLP
THOMAS V. LORAN III #95255
MARGARET S. SCHROEDER #178586
235 Montgomery Street

Post Office Box 7880

San Francisco, CA 94120-7880
Telephone: (415) 983-1000

Attorneys for Proposed

Defendant and Counterclaimam-
in-Intervention Lucia Y. Vier

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 98-00087 CRB

Plaintiff, ANSWER TO COMPLAINT OF
INTERVENOR-DEFENDANT AND
REQUEST FOR JURY TRIAL

VS.

UKIAH CANNABIS BUYER’S CLUB;
CHERRIE LOVETT; MARVIN LEHRMAN;
and MILDRED LEHRMAN,

Defendants.

e e S e N S N N N N N N N N

Defendant in intervention LUCIA Y. VIER ("Vier") responds to plaintiff’s

Complaint for Declaratory Relief, and Preliminary and Permanent Injunctive Relief
against defendants Ukiah Cannabis Buyer’s Club, Cherrie Lovett, Marvin Lehrman,
and Mildred Lehrman, (the "Complaint") as follows:

FIRST DEFENSE

The Complaint fails to state a claim upon which relief can be granted.

ERG845
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SECOND DEFENSE

Vier answers tt;e allegations of the numbered paragraphs of the Complaint
using the same paragraph numbers:

1. Vier is without knowledge or information sufficient to enable her to
form a belief as to the truth or falsity of plaintiff’s averments concerning its intent and
state of mind. Answering the remaining allegation of paragraph I, Vier avers that the
Complaint speaks for itself and that provisions of the Controlled Substances Act (the
"Act"), 21 U.S.C. § 801 et seq., are conclusions of law, which speak for themselves.
Except as so averred, Vier denies the allegations of paragraph 1.

2. Vier avers that section 512(a) of the Act, 21 U.S.C. § 882(a), is a
matter of law that speaks for itself and further avers upon information and belief that
this Court has jurisdiction over the claims alleged pursuant to 28 U.S.C. §§ 1331 and
1345 and that venue lies in this district. Except as so averred, Vier denies the
allegations of paragraph 2.

3. Vier admits the allegations of paragraph 3 upon information and belief.

4, Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it.
Except as so averred, Vier denies the allegations of paragraph 4.

5. Vier avers upon information and belief that Cherrie Lovett ("Lovett”) is
the director of the Ukiah Coop. Except as so averred, Vier is without knowledge or
information sufficient to form a belief as to the truth or falsity of the allegations of
paragraph 5.

6. Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 6.

7. Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 7.

— . ERB846
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8. Vier avers that 21 U.S.C. § 801 et seq. is a matter of law that speaks
for itself. Except as so averred, Vier denies the allegations of paragraph 8.

9, Vier avers that section 501(a) of the Act, 21 US.C. § 871(a), 1s a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 9. ‘

10. Vier avers that section 101 of the Act, 21 U.S.C. § 801, is a matter of
law that speaks for itself. Except as so averred, Vier denies the allegations of
paragraph 10 to the extent the quoted language is taken out of context. Vier
specifically denies that the findings excerpted in paragraph 10 represent all of the
Congressional findings in 21 U.S.C. § 801 that are pertinent to this action.

11. Vier avers that section 102(6) of the Act, 21 U.S.C. § 802(6), is a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 11.

12. Vier avers that section 202(b) of the Act, 21 U.S.C. § 812(b), is a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 12.

13. Vier avers that section 202(c) of the Act, 21 U.S.C. § 812(c), 1s a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 13.

14. Vier avers that section 401(a) of the Act, 21 U.S.C. § 841(a)(1), is a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 14.

15. Vier avers that section 102(15) of the Act, 21 U.S.C. § 802(15), is a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 135.

16. Vier avers that section 416(a) of the Act, 21 U.S.C. § 856(a)(1), 1s a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 16.

12809154 -3- ER@847
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17. Vier avers that section 416(a) of the Act, 21 US.C. § 856(a)(2), is a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 17.

18. Vier avers that section 406 of the Act, 21 U.S.C. § 846, is a matter of
Jaw that speaks for itself. Except as so averred, Vier denies the allegations of
paragraph 18.

19. Vier avers that section 512(a) of the Act, 21 U.S.C. § 882(a), 1s a
matter of law that speaks for itself. Except as so averred, Vier denies the allegations
of paragraph 19.

20.  Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah
Coop. Except as so averred, Vier denies the allegations of paragraph 20.

21.  Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah
Coop. Except as so averred, Vier is without knowledge or information sufficient to
form a belief as to the truth or falsity of the allegations of paragraph 21.

22.  Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah

ERO848
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Coop. Except as so averred, Vier is without knowledge or information sufficient to
form a belief as ‘to the truth or falsity of the allegations of paragraph 22.

23, Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah
Coop. Except as so averred, Vier is without knowledge or information sufficient to
form a belief as to the truth or falsity of the allegations of paragraph 23.

24.  Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah
Coop. Except as so averred, Vier is without knowledge or information sufficient to
form a belief as to the truth or falsity of the allegations of paragraph 24,

25.  Vier avers upon information and belief that the Ukiah Coop is an
unincorporated association located at 40A Pallini Lane, Ukiah, California that operates
as a not for profit organization pursuant to and in accordance with the statewide
mandate of Proposition 215 to help provide medicine for members who need it. Vier
further avers upon information and belief that Lovett is the director of the Ukiah
Coop. Except as so averred, Vier is without knowledge or information sufficient to
form a belief as to the truth or falsity of the allegations of paragraph 25.

26.  Vier refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 25 of the Complaint.

27.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 27.

ERG849
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78.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 28.

29, Vier refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 28 of the Complaint.

30.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 30.

31.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 31.

32, Vier refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 31 of the Complaint.

33.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 33.

34.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 34.

35 Vier refers to and incorporates by reference herein as if fully set forth
her answers to paragraphs 1 through 34 of the Complaint.

36.  Vier is without knowledge or information sufficient to form a belief as
to the truth or falsity of the allegations of paragraph 36.

37 Vier is without knowledge or information sufficient to form a belief as

to the truth or falsity of the allegations of paragraph 37.

THIRD DEFENSE

Plaintiff’s claims are barred by the doctrine of unclean hands.

FOURTH DEFENSE

Vier is informed and believes, and on that basis alleges, that at all times
relevant to the matters alleged in the Complaint, plaintiff was informed of any rights
and claims which it may have had against Vier. Having such knowledge, plaintiff

12809154 -6- ERG850
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tentionally conducted itself in such a way as to lead Vier to believe plaintiff
intentionally relinquished the rights and claims which it may have had against Vier.
Plaintiff is therefore estopped from seeking damages and any other relief based on the

allegations of the Complaint.

FIFTH DEFENSE

Vier is informed and believes, and on that basis alleges, that plaintiff
knowingly and unreasonably delayed in asserting the claims contained in the
Complaint, without good cause and under circumstances permitting and requiring
diligence, and thereby prejudiced Vier. For that reason, the Complaint and each

purported cause of action therein are barred by the doctrine of laches.

SIXTH DEFENSE

Vier is informed and believes, and on that basis alleges, that at all times
relevant to the matters alleged in the Complaint, plaintiff was fully informed of the
alleged rights it now asserts in its Complaint. Having such knowledge, plaintiff
intentionally conducted itself in a manner inconsistent with the assertion of those
rights and caused Vier to believe that it had relinquished said rights. As a result,

plaintiff has waived the rights it now claims to assert.

SEVENTH DEFENSE

Vier's actions are lawful under the doctrine of necessity.

EIGHTH DEFENSE
The statutes and regulations upon which plaintiff relies, as applied herein,

violate the Commerce Clause of the United States Constitution.

ERO851
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NINTH DEFENSE
The statutes and regulations upon which plaintiff relies, as applied herein,
violate the substantive due process rights of life, privacy, freedom from governmen